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|. BACKGROUND

A. Project on the Law as it Affects Persons with Disabilities

In the fall of 2007, the Board of Governors of the Law Commission of Ontario
(LCO) approved a project on the law as it affects persons with disabilities and
those with whom they interact.

The intent of this Project is to develop a coherent approach to this area of the
law. That is, like the LCO’s similar project on the law as it affects older adults,
this project will not focus on reform of any one specific issue; rather, its purpose
is to develop a principled analytical framework for this area of the law that can be
used as a tool for shaping legislative initiatives that affect persons with disabilities
or reforming current law. Current laws, policies and programs may be used as
examples in developing and illustrating the framework.

Older adults are more likely than their younger counterparts to live with
disabilities. Several of the most complex issues in the area of elder law are
related to disability law, such as institutional living, substituted decision-making
and caregiver supports. Therefore, there are some areas of significant overlap
between the two projects. The LCO expects that the two projects will benefit from
being developed in tandem.

This Project on the law as it affects persons with disabilities is very broad in
scope. Given the wide range of Ontario laws and policies that impact on persons
with disabilities in areas as diverse as employment, income support,
transportation, the built environment, health law, caregiving supports, education
and mental health, it is a significant challenge to simply identify the current
framework, the principles and assumptions that underlie it, and the way in which
it has been operationalized, let alone develop a principled basis for reforming and
developing this area of law. Therefore, this will be a multi-year, multi-stage
project.

Persons with disabilities make up a very significant proportion of the Canadian
population — 14.3 per cent (and 15.5 per cent of Ontarians), according to the
results of the 2006 Statistics Canada Participation and Activity Limitation Survey
(PALS).' The number and proportion of Canadians with disabilities has been
steadily increasing, partly, but not entirely, as a result of the aging of the
Canadian population.? Persons with disabilities therefore make up a substantial
proportion of the population. Given the increased occurrence of disability
associated with aging, some refer to persons without impairments as the “not yet
disabled”, and point out that, when disability is considered in this light, almost
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Law as it Affects Persons with Disabilities

everyone will, at some point in their lives, either experience disability or have a
family member with a disability.

Over the past 40 years, there has been significant movement towards
acknowledging the experiences of persons with disabilities and recognizing their
rights. There has been concerted organization and advocacy by persons with
disabilities, and traditional understandings of the nature of disability have been
challenged and transformed. Disability has been added as a protected ground to
the Ontario Human Rights Code,® the Ontario Building Code now includes
minimum accessibility standards,® there has been considerable advancement in
the deinstitutionalization of persons with disabilities, and primary and secondary
public schools provide special education programs. The Canadian Charter of
Rights and Freedoms and human rights statutes have been the basis of
significant legal victories.”> Recent initiatives include the passage and gradual
implementation of the Accessibility for Ontarians with Disabilities Act,’ Ontario’s
new Developmental Disabilities Act,” the new Mental Health Commission of
Canada and on the international front, the United Nations International
Convention on the Rights of Persons with Disabilities,® which Canada is
expected to ratify.

Nevertheless, persons with disabilities continue to experience significant and
wide-ranging disadvantage when compared to their non-disabled peers. Persons
with disabilities experience barriers in obtaining education that may result in
compromised educational attainment.® They are less likely to be employed, and
when employed, are likely to earn less and to be employed in precarious work.*°
(There may therefore be some overlap between this project and the LCO’s
concurrent project on vulnerable employees and precarious work.) Overall, they
are significantly more likely to live with a low-income.'* Persons with disabilities
are also significantly more likely to be the victims of violent crime and domestic
violence.'? This suggests a need to critically re-examine current legal approaches
to disability issues, and to develop a new framework of principles for this area of
the law. The LCO hopes that this Project will ultimately provide a valuable aid to
law and public policy in undertaking this task.

B. Considerations and Starting Points

As a starting point for this Project, the LCO has identified a number of analytical
considerations, or starting points, which will shape the LCO’s approach to the law
as it affects persons with disabilities. The LCO will:

e employ an intersectional analytical framework, taking into account the
impact on the experiences of persons with disabilities of gender, sexual
orientation, age, racialization, Aboriginal identity, citizenship status, marital
and family status, socio-economic status and other relevant factors;
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e view the law as it affects persons with disabilities in light of the broader
social and economic conditions within which people with disabilities are
situated, and within which the law is made, interpreted, accessed and
enforced;

e undertake to understand the law as it manifests itself in the lived
experiences of persons with disabilities and consider how persons with
disabilities experience their encounters with the law; as part of this
approach, the LCO will employ a life-course perspective when considering
the impact of the law on persons with disabilities;

e adopt as a starting point of analysis an equality rights/human rights
framework, grounded in the principles underlying the Canadian Charter of
Rights and Freedoms and the Ontario Human Rights Code; and

e will take into account the broader international human rights context,
including key international human rights instruments and policy
documents.

C. This Paper

This Paper marks the first step in this Project. Its purpose is to assist in defining
the scope of the Project. In order to understand the law as it affects persons with
disabilities, it is essential to first understand what is meant by the term “person
with a disability”. This is by no means as simple a question as it may appear. The
answer has varied over time in the popular understanding, as well as among
scholars, advocates and policy makers. The legal frameworks currently applied in
Ontario with respect to disability adopt a multiplicity of approaches and
definitions. The issue continues to be the subject of lively debate, and
understandings are continually evolving.

The answer is important, however. It determines whose needs are recognized
and addressed. Legislative definitions of disability frequently serve to determine
entitlement to government benefits and programs, and access to rights. As well,
the answer we give to this question reflects how we think about the issues
associated with disability, and will shape the types of programs and policy
responses to disability that are considered appropriate.

This Paper outlines some of the key conceptual approaches to disability, and
how they have evolved over time. It examines definitions of disability found in key
international documents, influential Canadian policy frameworks and
demographic research. It provides a brief overview of Ontario legislation relating
to disability and the types of approaches to defining disability used in these
statutes and regulations. This is a broad area, and this Paper does not attempt to
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be comprehensive: the aim is to identify key ideas, trends and issues. Lastly, it
raises questions for consideration in adopting a definition of disability.

The LCO welcomes comments on the issues raised by this Paper and will
consider them in defining the scope of this Project and developing an approach
to disability. Details on providing input are provided in the final section of this

Paper.

Law Commission of Ontario 4



II.  DISABILITY AND THE LAW IN ONTARIO

In order to analyze legal approaches to defining disability, it is helpful first to
consider the broad legal landscape surrounding disability in Ontario, and the
nature and purposes of the laws which affect persons with disabilities.

Ontario laws affecting persons with disabilities are subject to, and must be
understood through the prism of the Canadian Charter of Rights and Freedoms.
Section 15 of the Charter, which came into force in 1985, guarantees the right to
equality before and under the law, and to equal protection and benefit of the law,
without discrimination based on, among other grounds, physical or mental
disability (terms which the Charter does not define). Section 15(2) protects laws,
programs or activities that have as their object the improvement of the condition
of persons or groups that have experienced disadvantage based on a number of
grounds, including mental or physical disability.’* The Charter's equality rights
provisions have been very important in advancing the rights of persons with
disabilities, articulating the right to inclusion and participation, and advancing the
principle of accommodation.**

International policy frameworks and covenants also have a significant influence
on Canadian policy approaches. As is discussed later in this Paper, the work of
the World Health Organization (WHO) related to impairment and disability has
been extremely influential in Canada, and the new United Nations International
Convention on the Rights of Persons with Disabilities is expected to have a
significant impact on disability policy at both the federal and provincial levels.

Ontario has a very wide array of laws that affect persons with disabilities. Some
have disability-related issues as a central concern, while others deal with
disability only tangentially. These laws touch on a broad range of issues,
including transportation, education, employment accommodation, income-
support and security, assistive devices and the administration of justice.

It should be noted that many laws that do not deal explicitly with disability
nevertheless have a significant and disparate impact on persons with disabilities.
Laws that ignore the existence of persons of disabilities, and thereby fail to take
into account the experiences and circumstances of persons with disabilities, may
create barriers. For example, laws related to divorce, support and child custody
do not make explicit reference to disability-related issues. However, where
decision-makers rely on stereotypes about the capacity of persons with
disabilities to act as parents, or fail to take into account the needs of persons with
disabilities in making decisions related to division of property, support or the
matrimonial home, persons with disabilities may be disadvantaged. Laws that
require members of the public to provide information and complete forms to
access programs and benefits and do not take into account the needs of persons

5 June 2009



Law as it Affects Persons with Disabilities

with communications or intellectual disabilities may unintentionally create barriers
to access.

Ontario’s laws relating to disability serve a range of purposes, and as these
purposes affect the approach to disability within each statute, it is important to
distinguish them. For the purposes of this analysis, Ontario’s disability-related
laws can be separated into three broad categories: laws promoting the removal
of barriers for persons with disabilities; laws that provide access to benefits,
supports and accommodations for persons with disabilities; and laws that restrict
the roles, activities or decisions of persons with disabilities.

1. Laws Promoting The Removal Of Barriers For Persons With
Disabilities

These statutes are unique in that they have as their central purposes the
recognition of persons with disabilities as a group that has experienced
disadvantage and the removal of barriers in order to achieve full equality and
participation for persons with disabilities. These laws require organizations and
individuals to take proactive steps across a range of areas to achieve equality
and inclusion for persons with disabilities. There are only three Ontario statutes
that fall into this category. The oldest of these is the Ontario Human Rights
Code,'® which has included disability (originally referred to as “handicap”) as a
protected ground since 1982. Under the Code, persons with disabilities have the
right to equal treatment without discrimination in the areas of employment;
housing accommodation; goods, services and facilities; contracts; and unions
and other professional associations. The Code provides for both proactive and
reactive mechanisms for ensuring these rights.*® It is worth noting that in recent
years, disability has been the most frequently cited ground of the Code in
complaints of discrimination, cited in more than half of all complaints to the
Ontario Human Rights Commission (prior to the very recent changes to the
enforcement mechanisms under the Code)."’

More recently, the government passed the Ontarians with Disabilities Act
(ODA)'® and subsequently the Accessibility for Ontarians with Disabilities Act
(AODA).* The latter is considerably broader in scope than the former, but both
have as their aim the systematic removal of physical, attitudinal, technological,
informational or communications barriers for persons with disabilities. The ODA
applies to the broader public sector, including transportation providers, education
institutions and municipalities, and requires the development of accessibility
plans. The AODA applies to the private as well as the public sector, and among
other measures sets out a process for the development of accessibility standards
for specific industries, economic sectors, or classes of persons or organizations.
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2. Laws That Provide Access To Benefits, Supports And
Accommodations For Persons With Disabilities

There are numerous Ontario laws that recognize the unique circumstances of
persons with disabilities, either as a broad group or in terms of specific types of
disabilities, and provide access to supports, benefits and accommodations aimed
at ameliorating disadvantage, providing supports or enhancing opportunities.
Some of these have disability-related needs as a core focus, while others
address the populace at large but provide specific accommodations or supports
for persons with disabilities.

For example, the disadvantage that persons with disabilities face in securing and
maintaining employment and the resultant levels of low income among persons
with disabilities are addressed in part in Ontario by income support programs, the
two most important of these being the Ontario Disability Support Program
(ODSP) (provided under the Ontario Disability Support Program Act®®), which
provides a separate social assistance program for persons with disabilities who
fall within the specified eligibility requirements, and the Workplace Safety
Insurance program, which provides income and re-employment supports for
persons who experience temporary or permanent disabilities due to workplace
accidents.?!

There are numerous statutes entitling persons with disabilities to adapted
programming or policies in order to ensure equal opportunity to participate and
benefit from government programs. Perhaps the most important of these is the
provision under the Education Act?? for individualized supports, teaching
methodologies and programming for “exceptional pupils”. Other examples
include municipal bylaws or policies providing for specialized transit services for
persons whose disabilities prevent them from using general transit services, and
the provision for “disabled parking permits” under the Highway Traffic Act, to
ensure that persons with mobility-related disabilities are able to park their
vehicles within a reasonable distance of their destinations.*

The Ontario government also provides benefits related to specific needs of
persons with disabilities. For example, Ontario’s retail sales tax is waived for the
purchase of certain types of assistive devices,?* and Ontario funds a home and
vehicle modification program?>.

There are numerous services and supports targeted at children with disabilities,
including child development services through the Child and Family Services
Act,®® day nursery programs for children with disabilities through the Day
Nurseries Act,?’ respite care for families of children with disabilities and a Child
Disability Benefit for families caring for a child with a severe or prolonged
physical or mental disability.?
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3. Laws That Restrict The Roles, Activities Or Decisions Of Persons
With Disabilities

Laws frequently identify disability as a consideration for permitting participation in
various roles or decisions. Most often, this applies to psychiatric, cognitive or
intellectual disabilities, and is dealt with as an issue of “capacity” or
“competency”. Lack of “capacity” may, for example, be a reason for suspending
the license of a lawyer under the Law Society Act® or for appointing a litigation
guardian under the Courts of Justice Act.*® Under the Evidence Act, persons
who are found to lack mental competency may not have their evidence form the
basis of a legal decision unless it is otherwise corroborated, a measure which
may have serious consequences for the ability of persons with mental disabilities
to seek redress, for example, where they have been abused or exploited.**

Even more seriously, the possession of legal capacity determines whether a
person with a disability can make decisions about some of the most fundamental
aspects of his or her life. Possession of the requisite mental capacity is required
in order to marry®* or to make a valid will. As well, statutory regimes set up
complex substitute decision-making mechanisms for circumstances where
individuals are determined to not have the legal capacity to make decisions
regarding health care, personal care and management of property. The Health
Care Consent Act, 1996* sets out procedures and requirements for consent to
medical treatment, admission to care facilities, and personal assistance services
where a person has lost “capacity”. The Substitute Decisions Act, 1992>* creates
procedures for making decisions about property or personal care where an
individual no longer has “capacity” to do so. A person who loses legal capacity
may, for example, be committed to institutional care and treatment against their
will. A decision under the Mental Health Act®® that a person is not mentally
competent may lead to treatment decisions being made without the consent of
the person receiving the treatment. The loss of the legal right to make these
basic decisions can leave persons with disabilities extremely vulnerable to
exploitation and abuse.

Law Commission of Ontario 8



. EVOLVING LEGAL APPROACHES TO DISABILITY:
CONTEXT AND CONSIDERATIONS

As is outlined in detail in Section IV, since the 1960s, concepts of disability have
been in rapid flux. This section provides some context for understanding and
assessing the evolving debates about legal notions of disability.

A. Background

The meaning of “disability” may seem obvious, a matter of “common sense”.
However, a historical review demonstrates that disability has been understood
from a variety of perspectives over time and across cultures. For example, until
fairly recently in European history, disability was understood from a
predominantly religious perspective. Disability was seen as a sign of divine
judgment or as a result of the action of supernatural powers. In particular, mental
illness was explained in terms of demonic forces.*® Conceptions of disability are
shaped by cultural and economic forces.®’

For most of the 20" century, there was a broad consensus among the general
populace, academics, legislators and policy communities about the nature of
disability — that it was a bio-medical issue, rooted in individual tragedies, and
best addressed through charity and, where possible, treatment and rehabilitation.
Definitions of disability were therefore not controversial: the issue was one of
‘common-sense”.

Beginning in the late 1960s, this consensus has fragmented, as activists and
academics have introduced new approaches to disability that have challenged
common understandings. The area is now one of complex and ongoing debate
and discussion: there is no longer any single commonly-accepted conception.

This debate is visible in many arenas and on many levels — not just in academic
debate, but in ongoing tensions, debates and developments in public policy and
the law. The World Health Organization, for example, developed new
classification systems for disability in 1980 and again in 2001, and these
classification systems are the subject of ongoing discussion and advocacy.
Statistics Canada has recently revised the definition of disability that it uses for
gathering information related to disability. And not surprisingly, there has been
considerable development and fragmentation in the law’s approach to the
understanding and definition of disability.

9 June 2009



Law as it Affects Persons with Disabilities

B. Some Considerations Regarding Legal Definitions of
Disability

When assessing legal approaches to disability, it is helpful to consider the
context in which definitions are developed and interpreted, including the scope of
the statutes in question, the role of definitions in statutory schemes related to
persons with disabilities, and the circumstances that give rise to caselaw related
to definitions of disability.

1. Statutory Definitions of Disability

Not infrequently, statutes and regulations referencing the term “disability” provide
no definition of the term: the determination of who is and is not disabled for the
purpose of the statute is left to the decision-maker’s interpretation, and is
generally decided on a case by case basis. For example, the Consumer
Protection Act takes a consumer’s disability into account in determining whether
a consumer was unable to reasonably protect his or her interests and was
subject to an unconscionable representation, but provides no guidance to
interpreting what is meant by “disability”.®® The Elections Act permits
accommodations to voting procedures to facilitate access for “persons with

disabilities” but does not define the term.*°

Where definitions of disability exist in Ontario statutes, there is considerable
variance in approach and no discernible consistent principles underlying the
selection of statutory approaches to definitions, as is further detailed later in this
Paper. Given the current lack of a unified conceptual approach to disability,
perhaps this should not be surprising.

Of course, given that programs and statutes addressing disability vary widely in
their purposes, it is inevitable that there will be some variance in their scope. As
an example, statutes commonly restrict the scope of the term “disability” to
certain specified types of disability, as a reflection of their purposes. The
objective of the Ontario Building Code, insofar as it deals with disability issues,
relates to the accessibility of the built environment; its definition of disability is
therefore limited to persons with a “physical or sensory disability” (although it
could be argued that persons with, for example, cognitive or developmental
disabilities could also benefit from specialized accessibility features).*® Similarly,
special procedures may be instituted to take the evidence of persons who are
unable to attend a hearing under the Charitable Institutions Act due to “age,

infirmity or physical disability”.**

When considering legal approaches to defining “disability”, it is always helpful to
keep in mind that most statutes dealing with disability fall into the category of
those providing benefits, supports and accommodation for persons with
disabilities. Maintaining the scope and integrity of the program is a key concern.
Definitions of disability in such statutes generally operate as determinants of
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eligibility for programs and services, and there is therefore a perceived need to
ensure that definitions provide a clear and easily administered mechanism for
allocating services and determining eligibility. This influences both the legislative
definition and the caselaw that develops around the terms. For example, judicial
decisions regarding the definition of “disability” under the Ontario Disability
Support Program Act generally arise from situations in which the Ministry of
Community and Social Services, and subsequently the Social Benefits Tribunal,
have denied social assistance benefits to applicants on the grounds that the
alleged impairment is insufficiently substantial, does not have a sufficient impact
on life functions, or has not been adequately verified. Individuals are seeking the
label of “disability” in order to access benefits and supports, while institutions are
withholding the label in order to maintain program standards.** A similar dynamic
is often at play in human rights caselaw, where the label of “disability” is essential
to obtain the opportunity to obtain redress for the loss of employment or access
to important services.

2. Caselaw and Interpretation

Not surprisingly, there is considerable case law interpreting “disability”,
“handicap” and related terms. However, the caselaw, like the statutory
provisions, reveals a fragmented approach to the term “disability”. A review of
caselaw and legal commentary relating to the definition of disability reveals
ongoing dispute and evolution. As is outlined later in this Paper, conditions such
as obesity, addictions, infertility and temporary medical conditions are in some
cases considered disabilities and in others not, indicating ongoing tensions
between the various conceptual approaches to disability.

Much of the caselaw has developed under human rights statutes. However, it is
important to recall that, given the purpose and quasi-constitutional status of these
statutes, courts and tribunals interpret their provisions in a broad, liberal and
purposive manner, which is not generally the approach applied to the eligibility
provisions of other statutes. For example, the Supreme Court of Canada took a
very broad approach to the definition of disability under Quebec’s human rights
statute,”® but a subsequent Federal Court of Appeal decision took a narrower
approach when interpreting the definition of disability that functions to determine
eligibility for certain Canada Pension Plan benefits.** A review of human rights
caselaw may not provide a full sense of the ways in which courts and tribunals
have approached the notion of disability.

The circumstances giving rise to caselaw are not necessarily representative of
the full spectrum of circumstances under which persons with impairments and/or
disabilities may be affected by the law. For example, decisions regarding
“mental competency” and “capacity” arise in complex circumstances, frequently
from situations where family members are in conflict with each other and seek
declarations which may be contested by the person alleged to be incapable or
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incompetent. Human rights cases most frequently arise in the context of
employment and relatively rarely in the context of rental housing: this does not
necessarily reflect the relative incidence of discrimination in the respective social
areas, but rather the fact that employment discrimination is more susceptible to
effective remedies through damages and reinstatement than is loss of an
opportunity to rent an apartment.

As the discussion later in the Paper regarding the evolution of the approach to
the term “disability” under human rights statutes reveals, very different
interpretive approaches can be taken to the same statutory wording, with quite
different results and a significant effect on the rights and opportunities of persons
with disabilities. In that case, evolving conceptions of disability had a significant
impact on the interpretation of the term “disability” in human rights statutes, and
thereby on the ability of persons with a range of conditions and impairments to
seek redress under those statutes.

As well, given that many statutory definitions of disability operate to manage
access to government programs, extra-legal administrative requirements may
have a practical effect on the way in which definitions are applied to persons
seeking assistance. For example, during its 2002 public consultations on
Ontario’s special education system, the Ontario Human Rights Commission
heard that, because of the way that funding for students with disabilities was
structured and allocated, school boards would sometimes inappropriately over-
label or over-identify students’ disability-related needs, in order to generate
higher funding levels.*

C. Policy Approaches to Legal Definitions of Disability

Despite vigorous debate and considerable evolution in academic, advocacy and
policy approaches to disability, until recently relatively little attention has been
paid to legislative definitions of disability. However, the federal government has
recently recognized the lack of a coherent approach to legislative definitions of
disability as a potential source of concern.

When, in 1998, the federal, provincial and territorial ministers responsible for
social development released In Unison: A Canadian Approach to Disability
Issues,*® describing their vision and long-term policy directions for promoting the
full inclusion of persons with disabilities in Canadian society, that document did
not consider legislative definitions of disability, or adopt any particular definition,
although it recognized the importance of the most relevant international
definition, the World Health Organization’s International Classification of
Impairments, Disabilities and Handicaps. The Report did note that most
Canadians experience some form of functional incapacity or limitation as a
normal part of aging, and that Canadians with disabilities are a diverse group.
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However, in 2002, when the Government of Canada released Advancing the
Inclusion of Persons with Disabilities, its first comprehensive report on disability
in Canada,*” it acknowledged the difficulties inherent in defining “disability”,
particularly in the legislative context where definitions of disability also serve as
eligibility criteria for important government programs, such as the Canada
Pension Plan, the Employment Equity Act, and the Veterans Disability Pension.
The Report reviewed several approaches to disability, and concluded that no
single definition could cover all aspects of disability.

As a follow-up to Advancing the Inclusion of Persons with Disabilities, the
Government of Canada conducted a study of the definitions used in federal
government legislation and programs, and developed a synthesis document,
Defining Disability: A Complex Issue, which was released in 2003.*® This
document provided a review of, and a framework for understanding, disability
definitions in key federal government programs and legislation.

The Report concluded that while no single definition of disability existed at the
federal level, this might not be as problematic as at first it might appear:

Disability is a multi-dimensional concept with both objective and
subjective characteristics. A single harmonized “operational” definition of
disability across federal programs may not be desirable or achievable.
And, the scope of solutions to address the broader issues identified go
beyond definitions.*®

The Report further concluded that, while definitions of disability may operate as
eligibility criteria for programs, eligibility criteria ought not to be conflated with
definitions. Differences in eligibility criteria may reflect attempts to address the
different circumstances and needs of persons with disabilities. Different programs
have different objectives and purposes, some disability related, and others not.
Therefore, the Report did not advocate for the development of a harmonized
approach to the definition of disability at the federal level.
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V. CONCEPTUAL APPROACHES TO DISABILITY AND
THEIR LEGAL APPLICATION

A. Introduction

As noted earlier, during the last forty years, there has been a rapid evolution of
thought about the nature and meaning of “disability”. Today, there exist multiple
competing perspectives and the notion of “disability” is the subject of wide-
ranging and complex discussion and controversy.

It is not the purpose of this Paper to fully canvass all of these perspectives and
debates; given the complexity and multiplicity of the issues, that would require a
very lengthy document. This portion of the Paper will provide highlights of some
aspects of these concepts and debates, insofar as they are relevant to the
development and understanding of legal definitions of disability, and the
approach to be taken in this Project.

Scholars have categorized concepts of disability in various ways. Generally, the
axis of differentiation has revolved around the role of ‘impairment’ in the
experience of disability. Many scholars therefore categorize conceptual
approaches to disability into two broad groupings: one focussed on impairment
and the other on the social construction of disability. This is the fundamental
distinction. However, based on a review of concepts of disability as they are
revealed in statutory definitions of disability and the accompanying caselaw, it
may be helpful to further breakdown these two categories. The LCO has
therefore categorized legal definitions of disability in Ontario into four conceptual
approaches:

1. Bio-medical approach: A pure impairment model;

2. Functional limitations approach: A modified impairment model which
takes into account some aspects of how the experience of impairment is
affected by the environment;

3. Human rights model: A modified social model which recognizes the
impact of impairment on the experience of disability, and situates its
analysis in a recognition of persons with disabilities as a oppressed group:
this is primarily located in human rights legislation; and

4. Social model: A pure social model.

Recently, there is some movement towards the development of a mixed model,
although this has not yet been reflected in legal structures.
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The four categories here identified are similar to the categorization adopted by
the federal government in its analysis of definitions of disability, and therefore
allows comparisons across jurisdictions.® It should be noted that, not
infrequently, laws combine multiple approaches into a single definition.

Each of these conceptual approaches to disability will be described below,
together with examples of how these approaches have been implemented in law
and public policy.

B. Bio-Medical Approach

1. The Approach: Impairment and Disability

To a substantial degree, debates about the nature of disability turn on the role of
physical, mental, sensory, cognitive or intellectual impairments in disabling
individuals, versus the role of societal attitudes and structures.

Popular understandings of the nature of disability, as well as many policy and
legal frameworks centre on the notion of disability as resulting from physical,
sensory, psychiatric, cognitive or intellectual impairment.> That is, disability is
intrinsic to the individual who experiences it.>? In this model, impairments are
dysfunctions that have the effect of excluding persons with disabilities from
important social roles and obligations, leaving them dependent on family
members and society. As such, disability is an individual tragedy, and a burden
on family and society.

This bio-medical conception of disability was the dominant policy model for
understanding disability until the last few decades of the 20" century, and
remains ascendant in the popular understanding of disability

Under this approach, the most appropriate policy response to disability is medical
and rehabilitative. The aim is to overcome, or at least minimize, the negative
consequences of individual disability. Individuals with disabilities may therefore
become the focus of intensive and sometimes coercive expert attention focused
on accurately identifying and “fixing” the impairment causing the disability.

The focus on “fixing” persons with disabilities may lead to assumptions that
persons with disabilities are defective and abnormal, and therefore in some way
inferior to, and less worthy of consideration than persons who do not have a
disability.
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2. Statutory Definitions Using the Bio-Medical Approach

Under the bio-medical approach, expertise regarding the nature, causes and
responses to disability resides with medical and rehabilitative professionals. This
approach defers to these professionals in identifying who has a disability and
prescribing appropriate rehabilitative or other strategies for addressing the
disability.

While statutes now rarely use lists of bio-medical conditions in defining disability,
it is still common for statutes to defer the determination of disability entirely to
medical professionals without other definition, an approach that implicitly
incorporates a bio-medical model of disability, by leaving determinations about
eligibility for important programs, benefits and services to the discretion of
individual medical practitioners.

For example, the Homes for the Aged and Rest Homes Act provides special
evidentiary procedures for persons who are unable to attend a hearing because
of age, infirmity or physical disability. It provides no definition of “physical
disability”, but requires certification by a medical practitioner.>?

Other statutes require medical practitioners to certify that the person in question
has the asserted limitation or impairment. For the purposes of defining eligibility
for specialized day nursery programs, the Day Nurseries Act includes a
functional definition of a “handicapped child”, but requires medical certification:

“handicapped child” means a child who has a physical or mental impairment
that is likely to continue for a prolonged period of time and who as a result
thereof is limited in activities pertaining to normal living as verified by
objective psychological or medical findings and includes a child with a
developmental disability.>*

Certification may be provided by a member of the College of Physicians and
Surgeons of Ontario, a member of the College of Psychologists of Ontario, a
member of the College of Optometrists of Ontario, or a member of the College of
Nurses of Ontario who holds an extended certificate of registration.

Specialized transit programs very commonly require medical certification of a
mobility-related impairment. Kingston Access Bus, for example, provides
specialized transit services for “individuals with physical disabilities regardless of
age who, due to a mobility impairment, are unable to use conventional transit
facilities”. Applicants for this service must have their physicians fill out and certify
the application form, detailing the type and severity of the mobility-related
impairment. °°

Other statutes do not explicitly require medical verification of disability, but in

practice determinations regarding eligibility rely heavily on information provided
by medical practitioners. For example, Regulation 181/98 under the Education
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Act sets out the process for the identification and placement of exceptional
pupils. Regulation 181 does not require parents to provide professional
certification of their child’s exceptionality, specifying only that the Identification,
Placement and Review Committee must consider any educational, health or
psychological assessment placed before them, as well as information submitted
by parents.®® In practice, the accommodation process under the Education Act
may be heavily weighted towards professionals.®’

There is considerable literature on the power that this model gives medical
practitioners over the lives of persons with disabilities. Medical diagnoses
become key to accessing rights and disability-related supports and benefits.
Persons with disabilities are expected to defer to medical professionals, and may
be labeled as non-cooperative and unreasonable if they fail to do so. As medical
professionals become the gatekeepers of scarce resources, persons with
disabilities who are not “model patients” are at risk of being dismissed or
disbelieved. This reliance on medical and health professionals has been critiqued
as placing persons with disabilities in a position of dependence, and giving
professionals excessive power to label, evaluate and define persons with
disabilities.*®

3. Learning from Examples

i. Environmental Sensitivities

Some of the limitations of a legal approach to disability based on a bio-medical
approach are revealed by examining the treatment in law of persons with
environmental sensitivities.

Medical consensus regarding diagnostic criteria and causation for the condition
known as environmental sensitivity is still developing. The clinical picture is
complex: there is no single, simple condition with a universal cause.> The lack of
a universally acknowledged bio-medical description and causation for
environmental sensitivities has led to difficulties for persons living with this
condition in having their experiences recognized as a form of disability and in
obtaining appropriate accommodations. Environmental sensitivities may be
dismissed as a fabrication or as being “all in their heads”.

Legally, the lack of an agreed-upon bio-medical foundation for environmental
sensitivities is not necessarily an overwhelming barrier under human rights
statutes, which are less preoccupied with the cause of limitations than with
demonstrated accommodation needs.®® However, as a practical matter, it may
create significant difficulties in legal regimes that require scientifically verifiable
evidence regarding diagnosis and causation.®* Where access to rights or benefits
depends on the ability to provide expert medical verification of impairment (for
example, in accessing disability benefits), the lack of widespread medical
recognition and knowledge about environmental sensitivities can create a
significant barrier for these individuals.®?
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ii. Genetic Information

Rapid scientific advances in the field of genetics and genetic testing have raised
complex legal issues that we have only recently begun to examine in-depth.
Genetic information can provide valuable information, but contrary to popular
understandings, only in rare circumstances can genetic testing provide clear
predictions about future health conditions. Genetic testing may reveal only an
increased chance of developing a particular disorder. Some conditions may be
curable, or may be preventable through diet or environment. That is, genetic
information does not indicate current impairment, and it cannot predict with
certainty further impairment; in most cases, genetic information is limited to
indicating increased risk for future impairment.

Although genetic information is not necessarily associated with impairment, its
use in decision-making may lead to disadvantage. Concerns have been raised
regarding the potential for genetic discrimination, particularly in the fields of
insurance or employment.®* Some American states have passed legislative
measures to prevent discrimination on the basis of genetic susceptibility.®* In
Canada, the question has been raised as to whether the current human rights
regime can provide protection against discrimination on the basis of genetic
information.

The most likely avenue for protection would be a claim of discrimination on the
basis of disability. It is not clear, however, whether genetic information would fall
within the scope of the definition of disability under the Human Rights Code, or if
it is in fact desirable that it be so included.®® Persons whose genetic information
indicates a susceptibility to a particular medical condition are not experiencing
any physical limitations or impairments, and may never do so. It is only at the
point where genetic information is shared with decision-makers that these
individuals are at risk of experiencing disadvantage related to their genetic
information. However, human rights caselaw has adopted an approach to
disability that focuses less on the impairment than on the effects of exclusion; a
perceived disability is also protected under human rights law. Under this
approach, genetic information could fall within the scope of “disability” under the
Ontario Human Rights Code.®®

Some have suggested that to include genetic information as a disability under
human rights statutes may suggest that such information is more powerful and
has more predictive value than is actually the case. From this perspective, the
most appropriate legislative response may not be disability-related, but focused
on privacy, and the appropriate collection and use of information.®’
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C. The Functional Limitations Approach

1. The Approach: A Modified Impairment Focus

The functional limitations approach is generally considered as a variant on the
bio-medical approach. However, since it has been extremely influential in the
development of legislation and public policy, and has some significant
implications for policy development, it is worthwhile to consider it separately.

In this approach, disability is identified, not so much in terms of an underlying
medical condition, but by considering the functional limitations caused by
impairments. For example, a person may have an underlying medical condition
of diabetes. So long as this medical condition has no impact on the person’s
activities, there is no “disability”. However, if the diabetes leads to deteriorating
eyesight, which limits the individual’'s ability to access transportation or perform
his or her job functions, these functional limitations result in a disability.
Functional limitations are associated with the person’s ability to appropriately
engage in key social roles, such as employment or caring for family members.

Thus, the functional limitations approach, while firmly maintaining the role of
impairment in causing disability, recognizes that disability may be influenced by
social factors, such as the roles that the individual inhabits, how he or she
responds to impairment, and whether the environment is designed in a way that
magnifies or minimizes the effects of the impairment.

The functional limitations approach has been, and continues to be, immensely
influential in both law and public policy.

2. WHO International Classification of Impairments, Disabilities and
Handicaps

The World Health Organization (WHO), through its responsibilities for monitoring
health, developing policy options, and setting norms and standards, has had an
important role in shaping approaches to disability. The WHO has produced two
important classification systems related to impairment and disability, the 1980
International Classification of Impairments, Disabilities and Handicaps, and the
2001 International Classification of Functioning, Disability and Health.®®

The WHO'’s 1980 International Classification of Impairments, Disabilities and
Handicaps (ICIDH) was the first major classification system to focus specifically
on disability and was extremely influential in the development of policy
approaches to disability world-wide, including in Canada. The ICIDH adopted a
three-pronged definition of disability as consisting of:
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1. Impairment: any loss or abnormality of psychological, physiological, or
anatomical structure or function.

2. Disability: a restriction or lack (resulting from an impairment) of ability to
perform an activity in a manner or within the range considered normal for a
human being.

3. Handicap: a disadvantage for a given individual, resulting from an
impairment or a disability, that limits or prevents the fulfilment of a role that
is normal (depending on age, sex and social and cultural factors) for that
individual.

The ICIDH essentially adopted a functional limitations perspective as its basic
approach to disability. Disability was caused by impairment and manifested in an
inability to perform one or more activities in a “normal” range. However, the
ICIDH’s use of the term “handicap” did allow for consideration of the role of social
factors in determining the consequences of disablement.

The ICIDH was widely criticized by disability activists and others for its reliance
on medical definitions and the ableist assumptions underlying the use of a
standard of “normalcy”. As well, the assumption that disability is always caused
by some kind of impairment resulted in a focus on medical and rehabilitative
responses to disability, ignoring the importance of legislative, policy and
environmental changes in removing disabling barriers. The ICIDH model was
seen as placing persons with disabilities in roles as victims and dependents,
reliant on others for care or ‘charity’.*°

The WHO has since developed a new framework for addressing disability-related
issues, the International Classification of Functioning, which adopts a mixed
model of disability. This framework is discussed later in this Paper.

3. Statutory Definitions Based on a Functional Limitations Model

The functional limitations perspective is the most common statutory approach to
defining disability. Functional definitions of disability are appealing in the legal
sphere in that they provide clear, easily applied statutory criteria for program
eligibility and the distribution of benefits. However, they retain the emphasis on
disability as arising from individual impairment rather than societal barriers, and
therefore reinforce the idea that individuals with disabilities require individual
remediation rather than inclusion through the removal of physical, attitudinal, or
policy-based barriers.

The specific statutory functional requirements related to disability vary depending
on the scope and purpose of the statutory program at issue. The following are a
few examples of the way in which Ontario statutes have incorporated a functional
approach.
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The Highway Traffic Act combines bio-medical and functional approaches. It
defines “person with a disability” for the purposes of determining eligibility for a
disabled parking permit by providing a lengthy list of functional limitations and
biomedical conditions, including inability to walk without assistance from another
individual or some kind of assistive device; dependence on portable oxygen;
visual acuity below a defined standard; or cardiovascular disease of a defined
extent.”®

The new Developmental Disabilities Act, 2008 provides a good example of a
classic functional approach to defining disability. This statute replaces the older
Developmental Services Act and provides a framework for how persons with
intellectual or developmental disabilities apply for and receive government-
funded services and supports.’® It defines “developmental disability” as follows:

3. (1) A person has a developmental disability for the purposes of this Act
if the person has the prescribed significant limitations in cognitive
functioning and adaptive functioning and those limitations,

(a) originated before the person reached 18 years of age;

(b) are likely to be life-long in nature; and

(c) affect areas of major life activity, such as personal care, language
skills, learning abilities, the capacity to live independently as an
adult or any other prescribed activity.

(2) In subsection (1),

"adaptive functioning” means a person's capacity to gain personal
independence, based on the person's ability to learn and apply
conceptual, social and practical skills in his or her everyday life;
("fonctionnement adaptatif")

"cognitive functioning” means a person's intellectual capacity,
including the capacity to reason, organize, plan, make judgments and
identify consequences

The Education Act uses a somewhat circular approach in its definition of
“exceptional pupils” who are entitled to special education services. “Exceptional
pupils” are those

whose behavioural, communicational, intellectual, physical or multiple
exceptionalities are such that he or she is considered to need placement in a
special education program by a committee ... of the board’?

That is, pupils who are eligible for placement are those whose level of functioning
demonstrates a need for such a placement. The functional limitation is a need for
the service provided, when linked to certain types of “exceptionalities”. The
Ministry of Education has developed detailed guidelines outlining the types of
impairments that fall within the definition.”
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Statutes often require that the disability be “severe” or “substantial”. Under the
ODSP, the family of a child with a “severe disability” is eligible for additional
assistance.”* Under the Day Nurseries Act, in order to be eligible for reduced day
nursery fees, a person with a disability must demonstrate, in addition to other
requirements, that he or she has a “substantial” mental or physical impairment.”

Statutory definitions of disability may combine a number of approaches. The
definition adopted under the Ontario Disability Support Programs Act® to
determine eligibility for program benefits is an example of a hybrid approach to
defining disability. It is particularly important because a number of other statutes,
provide that persons who are eligible for ODSP also thereby meet the criteria for
their programs.’” The definition states that:

4(1) A person is a person with a disability for the purposes of this Part if,

(a) the person has a substantial physical or mental impairment that is
continuous or recurrent and expected to last one year or more;

(b) the direct and cumulative effect of the impairment on the person's
ability to attend to his or her personal care, function in the community
and function in a workplace, results in a substantial restriction in one
or more of these activities of daily living; and

(€) the impairment and its likely duration and the restriction in the person's
activities of daily living have been verified by a person with the prescribed
qualifications.

This definition combines three elements: first, limitations aimed at restricting the
definition to persons who have “serious” disabilities as demonstrated by their
“substantial” nature and length in duration; second, a functional limitations
requirement; and third, a requirement for medical verification that links the
definition to a bio-medical approach.

4. Learning from Examples

i. Temporary Medical Conditions

Temporary medical conditions, whether grave (such as, for example, cancer) or
relatively minor (such as a broken limb) have sometimes been regarded as
disabilities, and sometimes not. Generally, functional limitations approaches
exclude persons with temporary conditions, on the basis that such conditions do
not create ongoing limitations in life’s important activities.

Thus, m