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Administrative tribunals play an important role in the lives of older adults. They 

determine the most basic and fundamental requirements: housing, the right to be free 

from discrimination and access to social assistance. These are necessary requirements 

in enabling older adults to live and work in the community, and avoid institutions or 

homelessness.  

 

Older adults experience a broad range of barriers which limit their access to tribunals. 

One accessibility concern, for example, relates to difficulties they may have in 

understanding and appreciating information about their case before an administrative 

tribunal. This may arise because of an acquired brain injury, a mental health issue, 

dementia or an intellectual disability.  

 

This Paper considers and contextualizes the barriers to administrative justice for older 

adults with capacity issues. It proposes to do so in three parts:  

• Summarize the procedures available to parties with capacity issues before 
selected administrative tribunals in Ontario, including the Social Benefits Tribunal 
(SBT), the Landlord Tenant Board (LTB) and the Human Rights Tribunal of 
Ontario (HRTO); and 

• Review recent jurisprudence including on the issue of the jurisdiction of tribunals 
to directly appoint “litigation guardians”; and 

• Examine relevant legal principles, particularly going to the jurisdiction of 
administrative tribunals to appoint litigation guardians directly. 

 

SECTION ONE: LEGAL CAPACITY, GENERALLY 

 

There are a variety of legal contexts where the determination of legal capacity applies: 

litigation capacity, capacity to instruct a lawyer, capacity to consent to treatment, 



 

 2

capacity to make a will, capacity to marry, or capacity to manage property.1 There is 

considerable overlap between the definitions of legal capacity. In most legal contexts, 

the assessment of capacity focuses on (i) a person’s ability to understand information 

relevant for making a decision, and (ii) a person’s ability to appreciate the consequence 

of a decision or lack thereof.  

 

Litigation capacity is the capacity to bring and conduct legal proceedings. Capacity to 

bring and conduct legal proceedings can exist even when the client requires explanation 

and assistance from relatives, friends or advocates. Instead, it is enough that the party 

understand basic information about the options that are available to her, as well the 

likely outcomes of each course of action. It is presumed that everyone is capable to 

bring and conduct legal proceedings.2  

 

Counsel must be confident in her or his client’s capacity to give instructions.3  The 

capacity to instruct includes two key elements:  (i) the client’s ability to understand 

information that is relevant to decisions that need to be made pursuant to the advice of 

counsel; and (ii) the client’s ability to appreciate the reasonably foreseeable 

consequences of those decisions.4  The level of understanding and appreciation that is 

needed to retain and instruct counsel depends on the context - it is possible that the 

                                                 
1 W.L. Griesdorf (2004) A Review of the Various Tests of Capacity (Presentation to the Ontario Bar 
Association’s Estates and Trusts Conundrums in Cognition – Legal Issues in Capacity on May 17, 2004) 
2 Lana Kerzner, “Mental Capacity through a Disability Law Lens“ in Mary Ann Mccoll and Lyn Jongbloed 
eds., Disability and Social Policy in Canada (2ed) (Concord: Captus University Publications, 2006) at 347.  
3 Law Society of Upper Canada, Rules of Professional Conduct (Toronto: LSUC, 2000), online: LSUC 
<http://www.lsuc.on.ca/regulation/a/profconduct/ > at Rule 2.02(6). 
4 Graham Webb and Pauline Rosenbaum, “Informed Consent to Legal Services:  the Instructional 
Capacity of Cognitively Impaired Older Adults in the Context of a Solicitor-Client Relationship” 
(presentation to Conference on Elder Law) at 14. 
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same client will have capacity in respect of one set of tribunal proceedings, but not in 

respect of another.  

 

Capacity is issue specific. A person may be capable of making some decisions but 

not others. For example, a person may be incapable of making a health care decision 

but capable of making a decision about litigation. The degree of capacity required in 

each case will vary, and depends on the subject-matter of the retainer.5  In Calvert 

(Litigation Guardian of) v. Calvert, Justice Benotto of the Ontario Court of Appeal found 

that “a person can be capable of making a basic decision and not capable of making a 

complex decision.”6 At issue in Calvert was the capacity of a woman to leave her 

husband. Justice Benotto identified three relevant levels of capacity: capacity to 

separate, capacity to divorce, and capacity to instruct counsel. Whereas marriage, 

separation and divorce required a low level of capacity, instructing counsel required a 

higher level of capacity at which the person would need to understand financial and 

legal issues. Instructing counsel was on a “significantly higher” level on the “competency 

hierarchy.” Justice Benotto decided that, “While Mrs. Calvert may have lacked the 

capacity to instruct counsel, that did not mean that she could not make the basic 

personal decision to separate and divorce.”7   

 

Capacity fluctuates over time. There may be times in a person’s life where a person is 

capable to make certain types of decisions and other times when she is not capable of 

making those same types of decision. For example, a person who becomes 

                                                 
5 Ibid, at 14. 
6 Calvert (Litigation Guardian of) v. Calvert, (1997) 27 R.F.L. (4th) 394 at para 52 (Ontario Court of 
Appeal). 
7Calvert, supra note 6 at para 56. 
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unconscious during a seizure will not be determined to be capable to make decisions; 

however, when he or she regains consciousness, he or she will likely regain legal 

capacity as well.8  Mental health issues are often cyclical: a person with a mental health 

issue may be capable at one time, but not another. Especially in the case of episodic 

disabilities, the determination of a client’s capacity may change through the course of 

the hearing.  

 

Incapacity is not the same as making a “wrong” decision. A person who makes a 

decision that others perceive as “foolish”, “socially deviant” or “risky” is not necessarily 

incapable. “The right to be foolish is an incident of living in a free and democratic 

society”.9 Acting against lawyers’ recommendations is not the same as incapacity. While 

a lawyer may disagree with a client’s instructions, this does amount to a determination 

of incapacity to instruct.10  It should not be assumed that the question of capacity arises 

simply because the client requires assistance from friends or family in order to make 

decisions in respect of the particular case in question. 

 

Counsel must be cautious about making informal assessments about their clients’ 

capacity to instruct. An investigation into the capacity of a client can not be done unless 

the lawyer meets with the client in person. Capacity is not the same as intelligence, and 

can not be measured using cognitive tests.11 There are no definitive tools available to 

provide counsel with support to make decisions about capacity. Capacity assessments 
                                                 
8 Kerzner, supra note 2 at 340. 
9  Re: Koch, (1997), 33 O.R. (3d) 485 (Gen Div) at 512. 
10 Phyllis Gordon, Notes on Capacity to Instruct Counsel (Toronto, December 2003), online: ARCH 
Disability Law Centre, 
<http://www.archdisabilitylaw.ca/ARCH/liveaccess/documents/uploaded_file/01_capacity(2).pdf>at 5. 
11 Judith Wahl, Capacity and Capacity Assessment in Ontario (Toronto, 2006), online: Advocacy Centre 
for the Elderly, <http://www.practicepro.ca/practice/PDF/Backup_Capacity.pdf>. 
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are not an exact science.12  The test for instructional capacity does not rely on the result 

of psychological tools, such as the Mini-Mental State Examination (MMSE). Indeed, it is 

a legal determination, not a clinical assessment.13   

 

Substitute Decisions Act 

 

Tribunals may rely on the Substitute Decisions Act to determine the capacity of a party. 

A capacity assessor may find that a person is incapable of managing one’s property if 

she or he is not able to understand information relevant to making financial decisions or 

cannot appreciate the consequences of such decisions. If she is found to be incapable 

of managing her property, she has the right to challenge this finding before the Consent 

and Capacity Board. 

 

6. A person is incapable of managing property if the person 
is not able to understand information that is relevant to 
making a decision in the management of his or her property, 
or is not able to appreciate the reasonably foreseeable 
consequences of a decision or lack of decision.14 
 
45. A person is incapable of personal care if the person is 
not able to understand information that is relevant to making 
a decision concerning his or her own health care, nutrition, 
shelter, clothing, hygiene or safety, or is not able to 
appreciate the reasonably foreseeable consequences of a 
decision or lack of decision.15 

 
Generally, the capacity to manage property is most closely related to the litigation 

capacity of a party before an administrative tribunal. Issues before these tribunals 

                                                 
12  Knox v. Burton , (2004) 6 E.T.R. (3d) 285 (Sup. Ct.) aff’d (2005), 14 E.T.R. (3d). 27 (Ont. C.A.) at 290. 
13 Wahl, supra note 11 at page 5. 
14 Substitute Decisions Act, S.O. 1992, c.30 at s. 6. 
15 Substitute Decisions Act, supra note 14 at s. 45. 
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usually involve damages or benefits. Although a tribunal proceeding is not exclusively a 

property matter, it is not likely to be an incident of personal-care decision-making either. 

This question was at issue in Khagram v. Ontario (2009) (infra, Section II.iv). 

 

Rules of Civil Procedure 

 

In Ontario, the power to appoint litigation guardians has been codified in the Rules of 

Civil Procedure. The term “litigation guardian” replaced guardian ad litem and next 

friend for a defendant and plaintiff respectively.16 The court must appoint a litigation 

guardian for defendants.17  A litigation guardian must be represented by counsel.18 The 

litigation guardian instructs the lawyer on the party’s behalf, and ensures that the lawyer 

is receiving instructions from someone who understands and appreciates the legal 

process. The litigation guardian “shall diligently attend to the interests of the person 

under disability and take all steps necessary for protection of those interests.”19  

 

The onus is on the moving party to establish mental incapacity.20  In Bilek v. 

Constitution Insurance, the Court found that “[t]he test [for Rule 7.01(1)(c)] is whether 

the plaintiff properly understands the nature and effect of what he is and may be called 

up to participate in and decide upon.” 21 The Rules' test for “mental incapacity” simply 

refers to Section 6 or 45 of the Substitute Decisions Act.  

                                                 
16 Garry D. Watson, Holmested and Watson: Ontario Civil Procedure, Volume 2 Supplement. (Toronto: 
Carswell, July 2004) at 7-10. 
17 Rules of Civil Procedure, R.R.O. 1990, Reg. 194, made under the Courts of Justice 
Act.. 
18 Rules of Civil Procedure, supra at Rule 7.05(3). 
19Rules of Civil Procedure, supra at 7.05(2). 
20 Bilek v. Constitution Insurance, (1990) 49 C.P.C. (2d) 304.  
21 Ibid.  
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The Rules do not apply to administrative tribunal proceedings. The appointment of a 

litigation guardian under Rule 7 has unclear application to a tribunal process. That is, a 

litigation guardian appointed by the Court may not have authority to act before a 

tribunal. In Brown v. AGF Trust22, counsel reached a settlement of a case before the 

Ontario Rental Housing Tribunal (ORHT)23 on behalf of a group of tenants with mental 

health issues. Some members of the group were under the guardianship of the Public 

Guardian and Trustee. Counsel for the landlord insisted that no settlement or order 

could be binding unless approved by a judge under rule 7.08 of the Rules of Civil 

Procedure. Counsel agreed to place the matter before the Ontario Superior Court of 

Justice in an application under Rule 14.05, without raising the issue as to the jurisdiction 

of the court or of the ORHT to approve the settlement in these circumstances. At the 

hearing, the Public Guardian and Trustee declined to take any position on whether 

approval under Rule 7 was necessary. The issue of whether a settlement involving 

persons under the guardianship of the Public Guardian and Trustee would be binding 

without approval of the Court remains unsettled. 

 
 
SECTION TWO: PROCEDURES AVAILABLE AT THREE ADMINISTRATIVE 
TRIBUNALS IN ONTARIO 
 

Legislation and rules relevant to particular tribunals are largely silent on the procedures 

available to parties with capacity issues. The Statutory Powers Procedure Act (SPPA) 

                                                 
22 Brown v. AGF Trust (11 September 2001), Court File No. 01-CV-216716 (Ont. S.C.J.). 
23  The name of the tribunal (pursuant to the Tenant Protection Act, 1997) that predated the Landlord 
Tenant Board.  
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has no specific provisions. The SPPA applies to the process of and the decisions made 

by many administrative boards and tribunals in Ontario.24  

 

Generally, if a person is incapable of making property decisions, there are three 

possible ways for a decision-maker to be appointed: (i) a continuing power of attorney, 

(ii) a statutory guardianship or (iii) a court appointed guardianship.  

 

First, a continuing power of attorney is a written authorization in which a person 

specifies the decision-maker of her or his choice. The power of attorney must be made 

before the person becomes incapable. No additional procedures are necessary to 

activate the power of attorney unless the individual making the document provides them 

in the power of attorney. 

 

Secondly, a statutory guardian may be appointed where the person has not made a 

continuing power of attorney for all of her property and is assessed as incapable. 

Capacity assessors charge anywhere from $300 to fairly substantial sums. The person 

requesting the assessment is usually responsible for the payment for the assessment.25  

The statutory guardian of property will be the Public Guardian and Trustee unless a 

family member or other authorized person applies to the Public Guardian and Trustee to 

assume this role. Although the Public Guardian and Trustee aims to do so in 30 days26, 

the appointment usually takes about 2 to 3 months. The fee for the application to 

                                                 
24 Statutory Powers Procedure Act, R.S.O. 1990, c. S.22. at section 3(1). 
25 There is also a Financial Assistance Program to cover the costs of an assessment. These fees are not 
covered by provincial health insurance. See generally, 
<http://www.attorneygeneral.jus.gov.on.ca/english/family/pgt/capacityoffice.asp#12>. 
26 See generally, <http://www.attorneygeneral.jus.gov.on.ca/english/family/pgt/propguard.asp>. 



 

 9

replace the PGT as statutory guardian are payable by the applicant. The fee is currently 

$401.10 including GST.27  

 

Finally, a court may also appoint a guardian of property. For instance, the court 

appointment applies where the allegedly incapable person refuses assessment.28  

Section 22(3) b of the SDA provides that a court shall not appoint a guardian of property 

if there is an alternative course of action that “is less restrictive of the person’s decision-

making rights than the appointment of a guardian.” 29   

 

I: Landlord Tenant Board (LTB) 

 

Governed by the Residential Tenancies Act (RTA), the LTB is responsible for the 

enforcement of tenant rights, the termination of tenancies, rent regulation, protecting the 

rights against harassment and the right to repairs; issues that are especially important 

for persons with disabilities. The LTB also determines whether a tenant can be evicted 

for reasons that include disability-related behaviours that interfere with other tenants' 

reasonable enjoyment of the premises, or on the basis of non-payment of rent.30  Both 

landlords and tenants can file an application with the LTB. Once an application is filed, 

the parties have an opportunity to have their problems addressed at a hearing. At the 

hearing, a Member of the Board will make a decision on the application based on the 

                                                 
27 See generally, <http://www.attorneygeneral.jus.gov.on.ca/english/family/pgt/fees/section-a.asp>. 
28 Substitute Decisions Act, supra note 14. Section 24(1) of the SDA provides that a provider of health 
care or other supports or services can not be appointed as a court appointed guardian, except in limited 
situations.  
29 Substitute Decisions Act, supra note 14 at s. 22(3). 
30 Residential Tenancies Act, S.O. 2006, c. 17, s. 168(2). 
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evidence presented by the landlord and tenant. The LTB was previously known at the 

Ontario Rental Housing Tribunal (ORHT). 

 

The LTB’s Rules of Practice and the RTA do not provide specific direction with respect 

to the issues that arise when a party has been determined to or appears to lack litigation 

capacity. The LTB’s Policy on Accessibility and Human Rights provides the following 

example: “…a party with a cognitive disability who has had an application filed against 

them may need accommodation from the Board to participate in the application 

process.”31  However, the LTB’s Human Rights Guideline proposes that it does not have 

the authority to find that a party is incapable (within the meaning of the Substitute 

Decisions Act) or order that someone else represent that party.32  

 

In Chernavitch v. Kaswoods (2009), the LTB held a hearing on an application to set 

aside an eviction order against a tenant.33 The tenant’s counsel was satisfied that the 

tenant was capable of instructing counsel. The PGT was the tenant’s guardian of 

property. The PGT did not appear before the LTB. Counsel for the tenant relied on a 

letter from the PGT, authorizing counsel to represent the Tenant before the LTB. The 

LTB member held that only the PGT could bring the application.  

 

i) Procedural Fairness Issues Raised Before the LTB 

 

                                                 
31 Landlord Tenant Board, Policy on Accessibility and Human Rights, (November 26, 2009), online: < 
http://www.ltb.gov.on.ca/en/About_Us/278923.html>. 
32 Landlord Tenant Board, Human Rights Guideline (October 15, 2009), online: 
http://www.ltb.gov.on.ca/en/Law/277715.html at 5. 
33 Chernavitch v. Kaswoods (2009), LTB CET-01027-09  (issued November 25, 2009).  
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The recent case of Bathurst Vaughan Mall Limited v Sigal Eini and Blain Kostyk, 

involved a party with alleged capacity issues. The appellant argued that she did not 

receive a fair hearing before the LTB, particularly having regard to her mental health 

issues. The Superior Court denied her appeal, finding that the LTB Member provided 

adequate guidance to the appellant throughout the hearing. The Court found: 

 
[The Member] inquired into her competency which she 
confirmed…and ensured that she was able to present her 
case before him. He explained the onus she was required to 
meet and reviewed with her the material provisions of the 
governing Act.34 

 

In March 2009, the Court of Appeal stayed the eviction, pending hearing on the leave to 

appeal.35 In May 2009, the Court of Appeal dismissed the leave to appeal.36 

 

In 2006, In Homes First Society v. Lesseeleur, the ORHT sent a matter to a hearing de 

novo where the tenant, who had mental health issues and was unrepresented at the 

initial hearing, was clearly unable to participate in the process.37  The review adjudicator 

held that there had been a denial of natural justice in this instance, even though the 

tenant had refused assistance and the hearing adjudicator had assumed a more 

inquisitorial role in the circumstances. The review adjudicator held that the test was not 

whether everything that could be done had been done but whether the tenant was able 

to participate in the hearing process. Mere attendance at a hearing did not ensure 

                                                 
34 Bathurst Vaughan Mall Limited v Sigal Eini and Blain Kostyk (January 26 2009), Court File 590/07 
(Ontario Divisional Court) at para 3.  
35 Bathurst Vaughan Mall Limited v Sigal Eini and Blain Kostyk (March 4 2009) Court File M37282 
(Ontario Court of Appeal). 
36 Bathurst-Vaughan Mall Limited v. Eini (May 6 2009), Court File No. M37244 (Ontario Court of Appeal) 
(Weiler, Gillese and Epstein JJ. A.). 
37 Homes First Society v. Lesseeleur (31 August 2006; King), File No. TSL-83969-RV-IN (Ontario Rental 
Housing Tribunal). 
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meaningful participation in the resolution of an application. This was a natural justice 

issue, which was a fundamental principle of administrative law.  

 

ii) Appointment of Litigation Guardians by the LTB 

 

In 2008, Housing York Inc. v. Braithwaite, the LTB considered the tenant’s motion that 

the LTB has the jurisdiction to appoint a litigation guardian for a party under a disability. 

The Tenant’s counsel argued that the Residential Tenancies Act has the implied 

jurisdiction to do so, but that if the LTB found otherwise, it would violate Section 7 and 

Section 15 of the Charter, as well as Section 1 of the Human Rights Code. The Board 

was not satisfied that it had the jurisdiction to appoint a litigation guardian, and that it did 

not amount to a breach of natural justice and thus, did not amount of a violation of: 

either Sections 7 or 15 of the Charter, and did not amount to a violation of Section 1 of 

the Ontario Human Rights Code.  

 

In 2005, an adjudicator held that ORHT had no authority to appoint a litigation guardian 

in Brock King Properties v. Stewart.38 The ORHT held that it had no authority to appoint 

a litigation guardian but it granted a short adjournment for the purpose of attempting to 

obtain one.39  Relying on s. 171 of the Tenant Protection Act (the predecessor of the 

Residential Tenancies Act), the adjudicator found that proceedings before ORHT were 

to be expeditious, subject to fairness and natural justice considerations.40  The 

adjudicator was not satisfied the tenants understood the nature of the allegations or 

                                                 
38 Brock King Properties v. Stewart (27 May 2005; Gagnon), File No. EAL-49419 (Ontario Rental Housing 
Tribunal). 
39 Brock, supra note 38. 
40 Section 171 has survived identically as Section 183 of the RTA. 
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evidence in order to be able to instruct counsel. The matter could not, however, be 

delayed indefinitely. The matter was adjourned so that the tenants could make 

immediate arrangements with the Office of the Public Guardian and Trustee to have a 

litigation guardian appointed. 

 

In Glenview Corporation v. Piffard (1999), the ORHT held that it might have the 

authority to appoint a litigation guardian in a proper case but it is not clear what the 

procedure would be.41 Even though the tribunal member stated that there was an 

authority to appoint a litigation guardian, the tribunal member refused to do so in that 

that particular case. 

 

II: Social Benefits Tribunal (SBT) 

 

The Social Benefits Tribunal (SBT) hears appeals from people who disagree with a 

decision that affects the amount of, or their eligibility for the social assistance they 

receive under the Ontario Works Act, 1997 or the Ontario Disability Support Program 

Act, 1997. A person may appeal to the SBT when she or he has been refused social 

assistance or when social assistance has been cancelled, suspended or reduced. The 

SBT has the power to review trusteeship, provided by Section 17(2) of Ontario Works 

Act or Section 12 of the Ontario Disability Support Program Act. 42 

 

                                                 
41 Glenview Corporation v. Piffard (13 July 1999; Guenette), File No. EAL-06256 (Ontario Rental Housing 
Tribunal). 
42 Ontario Disability Support Plan, “Directive 10.2:  Trustees”, available online: ODSP, 

<http://www.mcss.gov.on.ca/NR/MCFCS/ODSP/ISDIR/en/10_2.pdf>. 
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The Social Benefit Tribunal’s (SBT) Practice Directions, Ontario Works Act, 1997 and 

the Ontario Disability Support Program Act, 1997 do not provide specific direction with 

respect to the issues that arise when a party has been determined to, or appears to, 

lack litigation capacity.  

 

In A v. Director, Ontario Disability Support Program, the SBT allowed A’s mother to act 

as her personal representative at the hearing. A’s mother had submitted an affidavit 

agreeing to be litigation guardian but the SBT noted that there was no provision for 

litigation guardians in the legislation. The Appellant was not present at the hearing. The 

SBT accepted her mother as her personal representative, in a footnote. The SBT was 

satisfied that the mother was the Appellant’s personal representative for the purposes of 

the appeal.43  

 

III: Human Rights Tribunal of Ontario (HRTO) 

 

Since 2008, all claims of discrimination under the Human Rights Code are dealt with 

through applications filed directly with the Human Rights Tribunal of Ontario (HRTO).44  

The HRTO deals with all claims of discrimination, pursuant to the Human Rights Code. 

The Tribunal has established new processes to provide for the mediation and 

adjudication of cases.  

 

                                                 
43 A v. Director, Ontario Disability Support Program, SBT 9911-08043 (23 June 2006; Scarff). 
44 The Ontario Human Rights Commission no longer is responsible for receiving discrimination complaints 
from individuals and then referring them on to the Tribunal. 
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Section 34(1) of the Code allows applications from substitute decisions makers, 

including a person who has a continuing power of attorney, court appointed guardian of 

property or a statutory guardian of property.45  

 

Section 34(5) of the Code permits applications on behalf of someone else. Applications 

on behalf of another person may be filed if the other person would be entitled to bring 

their own Application under the Code and consents to the application.46 Another 

person can not make an application on behalf of a person who is incapable of 

bringing her own application.47   

 

The HRTO has provided direction on these issues:  

 
A person may lack legal capacity to file a human rights 
application on their own behalf for a number of reasons, 
including mental incapacity, as defined in the Substitute 
Decisions Act, or because he or she is a minor…. 
 
A Section 34(1) application may also be filed by a Litigation 
Guardian or a Substitute Decision-Maker on behalf of a person 
who lacks legal capacity to apply on their own behalf. A 
Litigation Guardian must be appointed by the Superior Court 
of Justice. A Substitute Decision-Maker is someone with a 
continuing power of attorney, or is a court-appointed or 
statutory guardian of property under the Substitute Decisions 
Act… 
 
Applications on behalf of another person may be filed under 
Section 34(5) of the Human Rights Code if the other person 
would be permitted to bring their own Application under the 
Code and consents to the application.48 
 

                                                 
45 Human Rights Code, R.S.O. 1990, c. H-19, s.10(1)  at s. 34(1). 
46 Code, supra at s. 34.1. 
47 Code, supra at s. 34.5.a. 
48  Human Rights Tribunal of Ontario, Practice Direction on Applications to the Human Rights Tribunal of 
Ontario on behalf of Another Person under section 34(1) or 34(5) of the Human Rights Code. Available 
online: HRTO <http://www.hrto.ca/NEW/law_policies/onbehalf.asp> [emphasis added]. 
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There are significant barriers for an applicant with a capacity issue to file an application 

with the HRTO.  

• A person determined to be incapable is not permitted to make her own 
application under Section 34(1), unless she or he has a continuing power of 
attorney, court appointed guardian of property or a statutory guardian of property.  

• If the applicant does not have a substitute decision maker and does not have the 
capacity to make an appointment themselves, someone has to be appointed for 
them.  

• If a party is determined to be incapable of bringing her own application, a party 
with capacity issues is unlikely to have the capacity to make a power of attorney.  

• The appointment of a statutory or court-appointed guardian is invasive. It impacts 
the autonomy to make one’s own decisions about other property-based issues. 
The appointment extends beyond the end of the HRTO process.  

•  If a family member wishes to replace the Public Guardian and Trustee as the 
statutory guardian of property, she or he must pay a fee ($401.10) and the cost 
of the assessment (from $300 and upwards).  

• The appointment of a statutory guardian takes about three months.  
• The party must agree to the assessment for the purposes of a statutory guardian.  
• The HRTO guidelines apply only to the commencement of an application. It is 

unclear what happens if a party develops a capacity issue during the course of 
the HRTO process, or if a party previously determined to be incapable becomes 
capable again.  

• In some situations, HRTO registrars, members and employees may deal with the 
issues on an ad-hoc basis. This is not an effective response, as it allows the 
systemic barriers to persist.  

 

In Romanchook v. Garda Ontario (2009), the HRTO required the appointment of a 

litigation guardian for a person who did not have capacity to bring and conduct litigation 

before the HRTO.49 The PGT was the Applicant’s guardian of property, although PGT 

refused involved in the proceedings before the HRTO. The Chair conducted a 

preliminary investigation into the Applicant’s capacity to make decisions about the 

litigation. The Chair determined that that it was reasonable to assume that if the 

Applicant was incapable of managing property, he is likely incapable of instructing a 

representative in complex legal proceedings challenging the validity of the government 

                                                 
49 Romanchook v. Garda Ontario, 2009 HRTO 1077 (online: CanLii, <http://www.canlii.org/en/on/ 
onhrt/doc/2009/2009hrto1077/2009hrto1077.html>).  
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legislation. The Chair found strong reasons to believe that the applicant does not have 

capacity to conduct the litigation without a litigation guardian. 

 

The Chair found that it did not have the authority to appoint a litigation guardian. 

Nevertheless, the Chair held that continuing the process without a litigation guardian 

would “undermine the integrity of the administration of justice and be an abuse of 

process”. The Chair ordered the suspension of the HRTO proceedings unless and until 

a litigation guardian is appointed, or there is new evidence that the Applicant is 

competent to make decisions about the litigation. The Chair commented on the lack of 

process - in particular the silence of the SPPA on the issue - available to persons with 

capacity to engage in litigation before administrative tribunals: 

 

In our contemporary justice system, in which many important 
decisions that affect the lives of individuals are often made by 
administrative tribunals and not courts, this is a significant, 
and in my view, unfortunate gap.50 

 

In the interim decision of Khagram v. Ontario (2009) 51, the Chair found that the mother 

of an adult with an intellectual disability did not have standing to bring an HRTO 

application, since the PGT was the guardian of the person for the applicant. The PGT 

was also the Respondent. The Chair found that the guardian of the person may be the 

person’s litigation guardian, “except in respect of litigation that relates to the person’s 

property or to the guardian’s status or powers”, as set out by the Substitute Decisions 

Act. The Chair went on to find: 

                                                 
50 Romanchook ,supra note 49 at para 39 [emphasis added]. 
51 Khagram v. Ontario (Attorney General), 2009 HRTO 1874   (online: CanLii, 
<http://www.canlii.org/en/on/onhrt/doc/2009/2009hrto1874/2009hrto1874.html >). 
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…[T]he Court Order effectively gives the PGT full 
guardianship, except in respect of litigation that relates to the 
person’s property. In my view, these Applications are not 
litigation that relate to the applicant’s property. Accordingly, 
the PGT is the applicant’s litigation guardian and the only 
entity which may bring an application alleging breach of the 
applicant’s rights under the Code.  
 

The Chair commented that it is unlikely that the PGT would bring a human rights 

application against itself. The Chair offered that the applicant’s mother may seek to vary 

the Court Order for guardianship. 52 

 

In Kacan v. Ontario Public Service Employees Union (OPSEU), the Applicant relied on 

section 34(5) of the Code to make an application on behalf of her friend, the 

Claimant.53   Section 34(5) permits “proxy” applications only where Claimant is capable 

of bringing her own Application and consents to that Application.  The question before 

the HRTO was whether, given the nature of an application under s. 34(5), the Claimant 

must have capacity to understand all decisions regarding the litigation or rather, a more 

limited set of decisions. In an Interim Decision, the HRTO found that the Claimant need 

not have capacity to make all decisions in the litigation, but only have the capacity to 

delegate the power to pursue an application under s. 34(5) and the withdrawal of the 

application. 

 

In Yuill vs. Canadian Union of Public Employees (CUPE), the Applicant asked the 

Tribunal to allow her to act as litigation guardian for her brother in a human rights 

Section 34(1) application. In that case, the claimant did not have the capacity requisite 

                                                 
52 Khagram, supra at paras 8 and 9. 
53Kacan v. Ontario Public Service Employees Union, 2010 HRTO 795 (CanLII) 
http://www.canlii.org/en/on/onhrt/doc/2010/2010hrto795/2010hrto795.html 
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for a Section 34(5) application, as set out in Kacan, above. That decision is under 

reserve. If granted, the Applicant’s request would require the Tribunal to vary its 

“Practice Direction on Applications on Behalf of Another Person”, which states that a 

litigation guardian must be appointed by the Superior Court.  
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SECTION THREE: UNDERLYING LEGAL PRINCIPLES 

 

This chapter examines principles that apply to the barriers experienced by parties with 

capacity issues before administrative tribunals.  

 

I: Natural Justice, Procedural Fairness and Abuse of Process 

 

Natural justice principles are incorporated into the procedural duty of fairness, otherwise 

known as the “duty to be fair”, “duty of fairness”, or “procedural fairness”. The common 

law imposes a duty of fairness in certain administrative proceedings.54 The courts have 

held that there is a duty of procedural fairness on the part of public authorities – 

including tribunals - when they make decisions affecting rights, privileges or interests of 

an individual.55  In Baker v. Canada, the Supreme Court of Canada explained this duty 

as follows: 

 

The values underlying the duty of procedural fairness relate 
to the principle that the individual or individuals affected 
should have the opportunity to present their case fully and 
fairly and have decisions affecting their rights, interests and 
privileges made using a fair, impartial and open process, 
appropriate to the statutory institutional and social context of 
the decision.56  
 

 
The content of the duty of fairness depends on the type of right and the circumstances 

of the case. It requires a fact-sensitive analysis. Sara Blake in Administrative Law in 

Canada offered the following commentary: 

                                                 
54 Nicholson v. Haldimand-Norfolk Reg. Police Commissioners, [1979] 1 S.C.R. 311 (S.C.C.). 
55 Nicholson v. Haldimand-Norfolk Reg. Police Commissioners, [1979] 1 S.C.R. 311 (S.C.C.). 
56 Baker v. Canada, [1999] 2 S.C.R. 817 at para. 28 [emphasis added] (S.C.C.). 
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…[I]f a party is mentally unable to understand the 
proceedings, a tribunal ought, in fairness, not to proceed 
until the party is adequately represented. [citations] Notice of 
the proceeding should be given to a person authorized to act 
on behalf of the mentally incapable person or to the official 
guardian.57 

 

In Blanchard v. Millhaven Institution Disciplinary Board, the Federal Court found that the 

contents of the "rules of natural justice" are flexible and will change depending upon the 

circumstance of each case. 58  In particular, the Court found that the duty to act fairly 

requires that the person who is being examined and who may be subject to some 

penalty be aware of what the allegations are, be aware of the evidence and the nature 

of the evidence against him, and be afforded a reasonable opportunity to respond to the 

evidence and give his version of the matter;  

 

From Burroughs v. CUPE, the Newfoundland Supreme Court (Trial Division) considered 

the application for certification to the Labour Relations Board on behalf of five persons 

who provided care to a person with a disability.59  The parties agreed that person with a 

disability did not have capacity to appreciate or comprehend the certification 

proceedings, and that she lacked capacity to be an employer. The Court found that 

once the Board is aware that a “party” is unable to comprehend an application because 

of disability, it is not in accordance with the principles of natural justice, to proceed with 

the application without ensuring that notice is given to a persons authorized to represent 

                                                 
57 Sara Blake, Administrative Law in Canada, 3rd ed. (Toronto: Butterworths, 2001) at 53 [emphasis 
added]. 
58 Blanchard v. Millhaven Institution Disciplinary Board, [1983] 1 F.C. 309 (F.C.T.D.). 
59 Burroughs (Guardian ad litem of) v. CUPE, [1999] 184 Nfld & PEIR 191 (N.S.C.T.D.). 
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the interests of the individual in question. The Court went to find that the Labour 

Relations Board could have appointed a representative: 

 

…It may be that, for the purposes of consideration of a 
certification application, the Board itself could appoint a 
representative, or alternately could apply to court for such an 
appointment. This is of course a burden on the Board. But it 
is not a burden imposed out of a need to satisfy a mere 
technicality; rather it is necessary to protect the foundation of 
fairness which much support a proceeding with such 
potential consequences.60 

 

Abuse of process is a common law principle, and engages the power of the Tribunal to 

prevent the misuse of its procedure in various ways. It is usually invoked to argue for a 

stay proceedings where to allow them to continue would be oppressive.61 For there to 

be an “abuse of process”, the process must be “unfair to the point they are contrary to 

the interests of justice”.62  An abuse of process is “tainted to such a degree that to allow 

it to proceed would tarnish the integrity of the court”.63  In Canam Enterprises Inc. v. 

Coles, Justice Goudge of the Ontario Court of Appeal held: 

 
The doctrine of abuse of process engages the inherent 
power of the court to prevent the misuse of its procedure, in 
a manner that could be manifestly unfair or in some other 
way bring the administration of justice into disrepute.64 

 

Capacity before administrative tribunals touches at the core of natural justice, the ability 

to participate in the proceeding. This is especially so, given the monumental importance 

                                                 
60 Ibid at para 59. 
61 Blenoce v British Columbia (Human Rights Commission), [2000] 2 S.C.R. 307 at para 116. 
62 R v. Power, [1994] 1 S.C.R. 601. 
63 R v. Conway, [1989] 1 S.C.R. 1659 at 1667. 
64 Canam Enterprises Inc. v. Coles (2000), 51 O.R. (3d) 481 at para 55, approved [2002] 2 S.C.R. 307. 
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of decisions made by tribunals – including where one lives, access to social assistance 

benefits and the right to be free from discrimination.  

 

Common law tort values, including the breach of fiduciary duty, may bolster tribunals’ 

responsibilities to parties with capacity issues, including persons with disabilities and 

older adults.65 Recent judicial activity has been devoted to the application of such a 

fiduciary duty in the child protection setting.66  Given the power-dependent relationship 

and overriding influence, tribunals may be required to shoulder a particular responsibility 

to ensure that the interests of parties with capacity issues are vigorously protected. 

 

II: Charter of Rights and Freedoms  

 

The Canadian Charter of Rights and Freedoms, as a constitutional document, is part of 

the fundamental law of Canada. It guarantees political and civil rights to persons 

physically present in Canada with respect to the policies and actions of all levels of 

government.67 The Charter applies to the operation of all tribunals, including provincial 

and federal administrative tribunals. Consideration of the values given expression in the 

Charter must inform any review of the law relating to substitute decision making.68  

 

                                                 
65 See generally, Lorne Sossin, “Public Fiduciary Obligations, Political Trusts and the Equitable Duty of 
Reasonableness in Administrative Law” (2003) 66 Sask. L. Rev. 129. 
66 E.D.G. v. Board of School Trustees (North Vancouver), [2003] S.C.J. No. 52 at para. 22 (S.C.C.).; 
K.L.B. v. British Columbia, [2003] S.C.J. No. 51 (S.C.C.). M.B. v. British Columbia, [2003] S.C.J. No. 53 at 
para. 17 (S.C.C.). 
67 Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B to 
the Canada Act 1982 (U.K.), 1982, c. 11. at section 32. 
68 S.V. Fram, “Final Report of the Advisory Committee on Substitute Decision-Making for Mentally 
Incapable Persons” in Advisory Committee on Substitute Decision-Making for Mentally Incapable Persons 
(Toronto: Queens Printer, 1987) at 41. 
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Section 15 guarantees equal treatment before and under the law, and equal protection 

and benefit of the law without discrimination, including on the ground of “disability”.69  In 

contrast to formal equality (“treating likes alike”), substantive equality is concerned with 

the actual distribution of resources, opportunities and choices within a society. While 

rules, policies, procedures, requirements, eligibility criteria or qualifications (including 

about the appointment of substitute decision makers) may appear neutral, they may, 

nonetheless, amount to constructive or “adverse effect” discrimination.  

 

Section 15 requires that tribunals accommodate older adults, persons with disabilities 

and persons with capacity issues so that they can participate in the administrative 

hearings in the same way (or analogous way) as other parties. Section 15 also engages 

the “duty to accommodate”, the legal obligation that government (including tribunals) 

have under the Charter to meet the needs of persons with disabilities. The goal of 

accommodation is to allow equal benefit from and participation in services. Even when 

facilities and services are designed as inclusively as possible, some persons with 

disabilities may require an accommodation to meet their individual needs.  

 

III: Ontario Human Rights Code 

 

Ontario’s Human Rights Code provides that every person has the right to equal 

treatment with respect to services without discrimination because of disability. As a 

“service”, tribunals are under a legal obligation to adopt rules of practice and procedures 

                                                 
69 Charter, supra note 67 at section 15. 
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that comply with the Code. 70   Indeed, the Code is paramount over all other provincial 

laws. For example, the Ontario Rental Housing Tribunal ruled some of its procedural 

requirements discriminatory.71  There is a relationship between the common law duty of 

fairness and Code requirements. Judith Keene observes, 

 
To an extent, tribunals' Code-related duties overlap with the 
duty of fairness that is a requirement of administrative law 
generally. Code requirements, however, clearly exceed 
requirements imposed by the common law or the Statutory 
Powers Procedure Act.72 

 

Although its services may be designed to be accessible, some parties may require 

accommodation from tribunals in order to access its services and facilities. Tribunal 

rules that apply to everyone can discriminate because they can have an adverse effect 

upon people with disabilities or older adults.73   

 

There are situations where a person who appears to be incapable may be able to 

participate effectively in a proceeding where appropriate accommodations are provided. 

If assistance is required to exercise capacity, then such assistance should be provided 

instead of holding a person to be legally incapable. For example, in order to 

accommodate parties with capacity issues, an administrative tribunal may permit, for 

example, the scheduling of hearings for shorter blocks, repeating questions and 

excusing missed deadlines.  

                                                 
70 Walmer Developments v. Wolch [2003] 67 O.R. (3d) 246 (Ont. Div. Ct.) at para 18. 
71 Karoli Investments v. Reid (22 September 2005; DeBuono), File No. TNL-68501-SA (ORHT). Note that 
this decision was overturned on review by the ORHT (23 June 2006; Graham), File No. TNL-68501-RV-IN 
(ORHT).  
72 Judith Keene, “Human Rights Legislation and Section 15 of the Charter – Establishing a Prima Facie 
Case of Discrimination” (June 17 2008). 
73 Ontario Human Rights Commission, Policy and Guidelines on Disability and the Duty to Accommodate 
(Toronto: OHRC, 2000) at 12ff, online: OHRC  
<http://www.ohrc.on.ca/en/resources/Policies/PolicyDisAccom2>. 
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IV: UN Convention on the Rights of Persons with Disabilities 

 

The Convention on the Rights of Persons with Disabilities and its Optional Protocol was 

adopted in December 2006 and was opened for signature in March 2007.74 On March 

11, 2010, Canada ratified the Convention. By ratifying the Convention, Canada bound 

itself to the treaty and assumed the responsibility of ensuring that its obligations under 

the treaty are respected.75 

 

The Convention reaffirms that persons with disabilities must enjoy all human rights and 

fundamental freedoms. It identifies areas where accommodations have to be made for 

persons with disabilities to effectively exercise their rights, including in the context of 

tribunals. In Baker, Justice L’Heureux-Dube held that the “…values reflected in 

international human rights law may help inform that contextual approach to statutory 

interpretation…”76 

 

Article 12 to the Convention (“Equal Recognition before the Law”) provides that States 

Parties shall recognize that persons with disabilities enjoy legal capacity on an equal 

basis with others in all aspects of life. Section 3 of Article 12 continues on to require 

state parties to accommodate persons with capacity issues.  

 

                                                 
74 International Convention on the Rights of Persons with Disabilities, UN GAOR, 7th Sess., Annex II, 
A/AC.265/2006/2 (2006). 
75 Armand de Mestral & Evan Fox-Decent, “Rethinking the Relationship Between International and 
Domestic Law” (2008) 53 McGill L.J. 573 at para. 48.  
76 Baker, supra note 56 at para 70. 
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3. States Parties shall take appropriate measures to provide 
access by persons with disabilities to the support they may 
require in exercising their legal capacity. 

 

The fourth Section of Article 12 offers further detail to the protections of the exercise of 

legal capacity.  

 
4. States Parties shall ensure that all measures that relate to 
the exercise of legal capacity provide for appropriate and 
effective safeguards to prevent abuse in accordance with 
international human rights law. Such safeguards shall 
ensure that measures relating to the exercise of legal 
capacity respect the rights, will and preferences of the 
person, are free of conflict of interest and undue influence, 
are proportional and tailored to the person's circumstances, 
apply for the shortest time possible and are subject to 
regular review by a competent, independent and impartial 
authority or judicial body. The safeguards shall be 
proportional to the degree to which such measures affect the 
person's rights and interests. 

 

Article 12 of the Convention emphasizes the value of autonomy and requires States to 

support people with disabilities to exercise their legal capacity. Substitute decision-

making measures must be as limited as possible and include safeguards to prevent 

abuse. Anita Dhanda reported that Article 12 acknowledges that, “if assistance is 

required to exercise capacity, then such assistance should be provided instead of 

holding a person to be incompetent.” 77 

 

Article 13 (“Access to Justice”) emphasizes the value of accessibility and demands that 

procedural accommodations are in place to enable people with disabilities to participate 

effectively in legal proceedings. 

                                                 
77 Amita Dhanda, “Legal Capacity and the Disability Rights Convention: Stranglehold of the Past or 
Lodestar for the Future?” (2006) 34 Syracuse Journal of International Law and Commerce 429 at 434. 
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1. States Parties shall ensure effective access to justice for 
persons with disabilities on an equal basis with others, 
including through the provision of procedural and age-
appropriate accommodations, in order to facilitate their 
effective role as direct and indirect participants, including as 
witnesses, in all legal proceedings, including at investigative 
and other preliminary stages. 
 
2. In order to help to ensure effective access to justice for 
persons with disabilities, States Parties shall promote 
appropriate training for those working in the field of 
administration of justice, including police and prison staff. 

 
 

Taken together, articles 12 and 13 may support a finding that administrative tribunals 

should exercise their jurisdiction to permit litigation guardians to act for incapable parties 

in human rights proceedings. Such an exercise of jurisdiction would ensure that the 

tribunals’ processes are accessible and allow people with capacity issues to participate 

effectively. 

 

V: Accessibility Standards for Customer Service 

 

The Accessibility Standards for Customer Service to the Accessibility for Ontarians with 

Disabilities Act (AODA), 2005 require organizations to develop policies, practices and 

procedures on providing goods or services to persons with disabilities.78  The Standards 

also require that organizations develop policies about how to interact and communicate 

with people with various disabilities. 79 Administrative tribunals - including the HRTO, 

                                                 
78 Accessibility Standards for Customer Services made under the Accessibility for Ontarians with 
Disabilities Act, O. Reg 429/2007, online: < http://www.e-
laws.gov.on.ca/html/source/regs/english/2007/elaws_src_regs_r07429_e.htm>. 
79 Ministry of Community and Social Services, “Guide to the Customer Service Standard”, at 22-33, 
online: MCSS 
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SBT and LTB - are required to comply with the Standards by January 1, 2010 and must 

have submitted its first Accessibility Report by March 31, 2010.  

 

The AODA aims to identify, remove and prevent barriers for all persons with disabilities. 

In that spirit, tribunals should be encouraged to establish specific policies, practices and 

procedures with respect to the accessibility of its services to parties and potential 

parties with capacity issues. While the Standards do not offer specific guidance about 

the barriers experienced by customers with capacity issues, the definition of “disability” 

set out by the AODA is broad enough to include disabilities that may lead to the 

determination of legal incapacity. At minimum, tribunals should develop policies, 

practices and procedures about communicating with parties with capacity issues.  

 

VI: Rules of Professional Conduct 

 

There are professional and ethical issues that arise in respect of capacity issues. The 

Law Society of Upper Canada’s Rules of Professional Conduct extend not only to court 

proceedings, but also to administrative tribunal proceedings.80  Rule 2.02(6) of the 

Rules of Professional Conduct provides that where a client has a capacity issue, the 

lawyer should try to maintain a “normal lawyer and client relationship”. The Rule’s 

commentary continues on to outline various factors that influence the client’s ability to 

make decisions about his or her legal affairs. It prescribes that if a lawyer feels as 

though the client no longer has the capacity to manage her or his legal affairs, the 

                                                                                                                                                             
<http://www.mcss.gov.on.ca/mcss/english/pillars/accessibilityOntario/accesson/compliance/customer/acc
essibility_guide>. 
80 Gavin McKenzie, Lawyers and Ethics: Professional Responsibility and Discipline (Toronto: Carswell, 
2001) at 2.12. 
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lawyer may need to take steps to have a representative appointed, for example, a 

litigation guardian, or to obtain the assistance of the PGT to protect the interests of the 

client. In any event, the lawyer has an ethical obligation to ensure that the client's 

interests are not abandoned. 

 

VII: The Jurisdiction of a Tribunal to Appoint a Litigation Guardian  

 

Administrative tribunals and boards obtain their jurisdiction over particular matters from 

two sources. The first source is explicit powers, or those that are conferred expressly by 

statutory language. The second source is implicit powers, including those that are 

conferred via the common law doctrine of jurisdiction by necessary implication.81 

 

i) Parens Patriae Jurisdiction 

 

The power to appoint a litigation guardian for a minor or an incapable adult stems from 

the parens patriae jurisdiction belonging to superior courts of general jurisdiction.82  

Case law and commentary indicate that parens patriae jurisdiction originated as a 

power of the English sovereign and was later transferred to the English Lord Chancellor, 

exercised through the English Court of Chancery.  

 

Re Eve and Wright v. Wright are two key Supreme Court cases on the origins and 

nature of parens patriae jurisdiction. Neither a provincial court nor a tribunal may apply 

                                                 
81 ATCO Gas and Pipelines Ltd. v. Alberta (Energy and Utilities Board), [2006] 1 S.C.R. 140 at para. 38. 
82 Re Marquis of Salisbury v. Ecclesiastical Commissioners, [1876] 2 Ch. D 29 at 36. Parens patriae 
jurisdiction included the power to appoint a person to act as a child’s guardian ad litem for the duration of 
court proceedings. 
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parens patriae jurisdiction. Only courts of inherent jurisdiction enjoy parens patriae 

jurisdiction. In H. (J.) v. A. (D.), the Ontario Superior Court of Justice found that 

provincial courts are not courts of inherent jurisdiction.83  

 

ii) Is there grant of jurisdiction? Is that grant permissible? 

 

A legislative grant of jurisdiction must be “express” when read in context and given its 

ordinary meaning.84 In Chrysler Canada Ltd. v. Canada (Competition Tribunal), Justice 

Gonthier found that a verbatim grant of jurisdiction is not required.  

 
Barring constitutional considerations, if a statue, read in 
context and given its ordinary meaning, clearly confers upon 
an inferior tribunal a jurisdiction that is enjoyed by the 
superior court at common law, while not depriving the 
superior court of its jurisdiction, it should be given effect.85 

 

In addition, a legislative grant of superior court jurisdiction (implied or express) to an 

inferior tribunal must comply with Section 96 of the Constitution Act, 1867.86  Section 96 

case law has primarily been concerned with the federal or provincial governments from 

setting up “shadow courts”. This is drawn from concerns of the “emasculation” of 

provincial superior courts.  

 

The test for Section 96 is two fold: First, is the grant of jurisdiction permissible? 

(“Residential Tenancies” test). If the jurisdiction was not exclusive to the superior courts 

                                                 
83 J.H. v. D.A, (2008) 290 D.L.R. (4th) 732 at paras 59 and 63. 
84 Chrysler Canada Ltd v. Canada (1992) 2 SCR 394 at para 11. 
85 Ibid. at para 12 [emphasis added]. 
86 Charter, supra note 67. Section 96 of the Charter provides, “The Governor General shall appoint the 
Judges of the Superior, District and County Courts in each Province, except those of the Courts of the 
Probate in Nova Scotia and New Brunswick.”  
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at confederation, there is no need to go to the second step, and the grant does not 

violate Section 96. 

 
a. Is it identical or analogous to a power or jurisdiction exercised by superior 

courts at Confederation? Does the power or jurisdiction still function 
judicially in its present setting? 

b. Is the impugned power or jurisdiction merely subsidiary or ancillary to 
general administrative function assigned to the tribunal? Or are they 
necessarily incidental to the achievement of a broader policy goal of the 
legislature? 

 
 

Secondly, if the grant of jurisdiction is exclusive, then is the removal of jurisdiction from 

the superior court permissible?  No part of the core jurisdiction of a provincial superior 

court may be conferred on another court. 

 

iii) Necessity by implied jurisdiction 

 

If a tribunal finds that it has no express jurisdiction, such jurisdiction can be found by 

necessary implication. The common law doctrine of jurisdiction by necessary implication 

can assist in determining the scope of a tribunal’s implicit powers absent an express 

statutory grant of jurisdiction. The doctrine of necessary by implied jurisdiction applies to 

administrative tribunals, and allows tribunals to extend their jurisdiction beyond the 

precise words of its enabling statute. The jurisdiction must be found to be required for 

the effective exercise of a tribunal’s mandate. In Ontario v. 974649 Ontario, the 

Supreme Court commented on the doctrine of “jurisdiction by necessary implication”. 

 
It is well established that a statutory body enjoys not only the 
powers expressly conferred upon it, but also by implication 
all powers that are reasonably necessary to accomplish its 
mandate: Halsbury’s Laws of England (4th ed. 1995), vol. 
44(1), at para. 1335. In other words, the powers of a 
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statutory court or tribunal extend beyond the express 
language of its enabling legislation to the powers necessary 
to perform its intended functions: Bell Canada v. Canada 
(Canadian Radio-Television and Telecommunications 
Commission), [1989] 1 S.C.R. 1722.  
 
Consequently, the function of a statutory body is of principal 
importance in assessing whether it is vested with an implied 
power to grant the remedy sought. Such implied powers are 
found only where they are required as a matter of practical 
necessity for the court or tribunal to accomplish its purpose: 
National Energy Board Act (Can.) (Re), [1986] 3 F.C. 275 
(C.A.). While these powers need not be absolutely 
necessary for the court or tribunal to realize the objects of its 
statute, they must be necessary to effectively and efficiently 
carry out its purpose…87 

 

In ATCO Gas and Pipelines Ltd. v. Alberta (Energy and Utilities Board) (“ATCO”) the 

Supreme Court stated: 

The mandate of this Court is to determine and apply the 
intention of the legislature … without crossing the line 
between judicial interpretation and legislative drafting ... That 
being said, this rule allows for the application of the "doctrine 
of jurisdiction by necessary implication"; the powers 
conferred by an enabling statute are construed to include not 
only those expressly granted but also, by implication, all 
powers which are practically necessary for the 
accomplishment of the object intended to be secured by the 
statutory regime created by the legislature … Canadian 
courts have in the past applied the doctrine to ensure that 
administrative bodies have the necessary jurisdiction to 
accomplish their statutory mandate: When legislation 
attempts to create a comprehensive regulatory framework, 
the tribunal must have the powers which by practical 
necessity and necessary implication flow from the regulatory 
authority explicitly conferred upon it.88 
 
 

In ACTO, the Supreme Court set out the following circumstances in which jurisdiction by 

necessary implication may be found:  

                                                 
87 Ontario v. 974649 Ontario, [2001] 3 S.C.R. 575 at paras 70 – 71 [emphasis added].  
88 ACTO Gas and Pipeline v. Alberta (Energy and Utilities Board), [2006] 1 S.C.R. 140 at para 51. 
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a) when the jurisdiction sought is necessary to accomplish the objectives of the 
legislative scheme and is essential to the Board fulfilling its mandate; 

b) when the enabling act fails to explicitly grant the power to accomplish the 
legislative objective; 

c) when the mandate of the Board is sufficiently broad to suggest a legislative 
intention to implicitly confer jurisdiction; 

d) when the jurisdiction sought must not be one which the Board has dealt with 
through use of expressly granted powers, thereby showing an absence of 
necessity; and 

e) when the Legislature did not address its mind to the issue and decide against 
conferring the power upon the Board.89 

 

iv) Application to the Appointment of Litigation Guardians 

 

There is no express legislative grant that permit the appointment of litigation guardians 

directly by the LBT, SBT or the HRTO. Neither the tribunals’ enabling statutes, nor the 

equally applicable Statutory Powers Procedure Act explicitly grant the tribunal the power 

to permit litigation guardians to act.  However, the SBT, LTB and the HRTO may have 

the implied power to permit litigation guardians to act for incapable parties.  

 
• The authority to appoint litigation guardians may be read into the general 

language of the SPPA. Section 25.0.1 of the SPPA provides that a tribunal has 
the power to determine its own procedures and practices in a particular hearing. 
Section 25.0.1 is sufficiently broad to find that tribunals have implicit jurisdiction 
to permit litigation guardians to act. Section 23(1) of the SPPA also grants 
tribunals the ability to make orders or directions as it considers proper to prevent 
abuses of power.  

 
• The appointment of a litigation guardian may be necessary in order for the 

tribunal to practically fulfill its mandate. When the person bringing the application 
is incapable of conducting the application, it is necessary for the tribunal to permit 
a litigation guardian to act in order for the litigation to proceed and the tribunal to 
fulfill its mandate.  

 
• Many tribunals have statutory provisions or rules that relate to persons with 

disabilities. Read in context, this must mean that the tribunals have been granted 

                                                 
89 ATCO,supra at para 73.  
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the jurisdiction to address issues that arise for persons with disabilities. This 
grant should include the power to appoint litigation guardians.  

 
• There is no statutory provision that demonstrates that the Legislature decided 

against conferring this power on administrative tribunals.  
 

• Authority may be found based on general administrative law principle such as 
procedural fairness and, specifically, the right to be heard. It is unfair to the point 
that it is contrary to the interests of justice, if a party is unable to participate in the 
hearing.  

 
• Also seen through the lens of Charter principles and quasi-constitutional human 

rights legislation, tribunals require the jurisdiction to appoint litigation guardian in 
order to avoid discriminatory results such as the inability of parties with 
disabilities or older adults to have their cases heard.  

 

CONCLUSION: 

 

Personal autonomy and the right to make individual choices – even “bad” ones – are 

fundamental values. A person’s right of self-determination is an important philosophical 

and legal principle.90  In fact, the determination of incapacity is a persistent label that 

has a severe impact on a person’s dignity.91 But some people, due to older age or 

disability, lack the ability to make autonomous choices. Substitute decision processes – 

with adequate safeguards - before administrative tribunals ensure that the process is 

fair and meaningful. Balance must be struck between respecting the autonomy of 

parties before administrative tribunals, while protecting those who can not make their 

own decisions.  

 

When tribunal adjudicators are faced with a party with capacity issues, they tend to deal 

with issues that arise on an ad-hoc basis. Uncertainty continues, and barriers persist. It 

                                                 
90 Calvert, supra note 6 at para 52. 
91 D.N. Weisstub, Enquiry on Mental Competency: Final Report (Toronto: Queen’s Printer, 1990).  
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is imperative that tribunals, adjudicators, clinics, lawyers and policy makers work 

towards developing comprehensive and clear approaches. In its absence, parties with 

capacity issues are prevented from advancing their legal rights in the same way as 

other parties.  

 


