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Barriers to Administrative Justice 
• For some people with disabilities and older adults, one 

accessibility concern before tribunals relates to 
difficulties they may have in understanding information 
about their case  

• Examples: acquired brain injury, a mental health issue, 
dementia or an intellectual disability

• Some administrative boards and tribunals (but not all) 
require the appointment of an SDM where the party has 
a capacity issue.  
• Cost
• Time
• Invasiveness
• Jurisdiction of the Court to appoint SDM for a tribunal 

proceeding
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The Social Benefit Tribunal (SBT) hears appeals from 
people who disagree with a decision that affects the 
amount of, or their eligibility for social assistance.

• The Landlord Tenant Board (LTB) is responsible for 
hearing landlord and tenant applications under Ontario’s 
Residential Tenancies Act.

• Human Rights Tribunal of Ontario (HRTO) is
responsible for hearing applications under Ontario’s 
Human Rights Code.

Administrative Tribunals in Ontario
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Capacity, Generally…
Litigation capacity - the capacity to bring and 
conduct legal proceedings.

(i) an ability to understand the nature of the proceeding 
(but not the specifics of the process); and 
(ii) an ability to appreciate the consequences of the 
process.  

Disability is not the same as incapacity.  

Capacity is not the same as intelligence, and can NOT 
be measured using psychological or cognitive 
tests.
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Capacity, Generally…
Litigation capacity does not require understanding the 
details of the litigation process, or the possession of 
extensive legal understanding.  

Capacity is issue specific. The term “capacity issue” is 
meant to reflect the fact that determinations of capacity 
exists on a spectrum, and do not reduce to a simple 
dichotomy. 

Capacity can fluctuate over time. 

Incapacity is not the same making a “wrong” decision. 
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Before Considering Capacity….

Careful consideration should be paid to who is the 
lawyer’s client. 

The lawyers should meet with client in person, and 
keep records of conversations about capacity.

Lawyers and paralegals have a legal obligation to 
ensure that their services are accessible to persons 
with capacity issues.
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Underlying Legal Principles

Procedural Fairness, Natural Justice, Abuse of Process

Right of equal protection of the law (to have complaint 
heard in the same way as another)

International Law (UN Convention on the Rights of 
Persons with Disabilities)

Implied Jurisdiction 
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The LTB held a hearing on an application to set aside 
an eviction order against a tenant.

The tenant was represented by counsel, who was 
satisfied that the tenant was capable of instructing 
counsel. 

The PGT was the tenant’s guardian of property.  The 
PGT did not appear before the LTB. 

Counsel for the tenant relied on a letter from the PGT, 
authorizing counsel  to represent the Tenant in this 
matter. 

The LTB member held that only the PGT could bring 
the application. 

Chernavitch v. Kaswoods (2009, LTB)



9

Court determined that Applicant was incapable of managing 
property.  PGT appointed as guardian of property.   
PGT refused involvement in the hearing of the application before
the HRTO. 
HRTO conducted a “preliminary investigation” into the 
applicant’s capacity and found “strong reasons to believe that 
the applicant did not have capacity to proceed  without a 
litigation guardian”. 
HRTO found that it did not have the authority to appoint a 
litigation guardian. HRTO held that continuing without a 
litigation guardian would amount to an abuse of process.  
The proceeding was dismissed as ordered suspended, held in 
abeyance for one year and withdrawn.

Romanchook v. Garda Ontario (2009, HRTO)



10

The applicant relied on s. 34(5) of the Code to make an 
application on behalf of her friend.
The question before the HRTO was whether, given the 
nature of an application under s. 34(5), the claimant must 
have capacity to understand all decisions regarding the 
litigation or rather, a more limited set of decisions.
In an Interim Decision, the HRTO found that the claimant 
need not have capacity to make all decisions in the 
litigation. She must only have the capacity to delegate the 
power to pursue an application under s. 34(5).

Kacan v. OPSEU (2010, HRTO)
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Practical Strategies and Options
Request accommodations from the tribunal

The continuing power of attorney that gives 
authority to initiate an application and to 
instruct counsel in the tribunal matter.

Where a party refuses representation, request 
the appointment of amicus curiae 

Where appropriate, request the appointment of 
a “litigation guardian” directly by the tribunal
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ARCH DISABILITY LAW CENTRE

ARCH provides free, confidential, basic legal information 
to people with disabilities.  

Lawyers, community legal workers and paralegals 
working with people with disabilities can contact ARCH 
to discuss disability issues that come up in their work.   

ARCH Disability Law Centre
425 Bloor Street East, Ste. 110

Toronto, Ontario 
Tel: 416-482-8255 or 1-866-482-2724 x 234

TTY: 416-482-1254 or 1-866-482-2728

<www.archdisabilitylaw.ca>


