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ABOUT THE LAW COMMISSION OF ONTARIO

The Law Commission of Ontario (“LCO”) was created by an Agreement among the
Law Foundation of Ontario, the Ontario Ministry of the Attorney General, Osgoode Hall
Law School and the Law Society of Upper Canada, all of whom provide funding for the
LCO, and the Ontario law deans. It is situated at York University, officially housed at
Osgoode Hall Law School.

The mandate of the LCO is to recommend law reform measures to enhance the legal
system’s relevance, effectiveness and accessibility; improve the administration of justice
through the clarification and simplification of the law; consider the use of technology to
enhance access to justice; stimulate critical legal debate; and study areas that are
underserved by other research. The LCO is independent of government. It selects
projects that are of interest to and reflective of the diverse communities in Ontario and
is committed to engage in multi-disciplinary research and analysis and make holistic
recommendations, as well as to collaborate with other bodies and consult with affected
groups and the public more generally.

This Consultation Paper is accompanied by a Background Paper which explores the
issues in the project in greater detail for those who wish to read it. Both documents are
available on the LCO’s website at www.Ico-cdo.org.
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SUMMARY

The Board of Governors of the Law Commission of Ontario (“LCO”) approved this
project on Vulnerable Workers and Precarious Work in July 2008. The project reviews
the nature of precarious work, the identity of vulnerable workers, the existing
protections for employees engaged in these forms of paid work, the limitations of the
protective legislation, the challenges and difficulties of enforcing rights under existing
legislation, the impact of precarious work on the daily lives of vulnerable workers and
some of the potential responses.

The decline of manufacturing, rapid technological advances, changes in immigration
policy and global migration of people and corporations have all affected the nature and
extent of precarious work. There will be more change in the future and those
contributing to this project are invited to help the LCO understand what these changes
might be and the impact on vulnerable workers, including the opportunities these
changes may provide for improving the conditions of vulnerable workers.

This Consultation Paper sets out the issues that the LCO is considering, along with
guestions on which the LCO would particularly like feedback, although submissions and
comments on any aspect of this topic are welcome.

Precarious work refers to work that is short-term and low paid with few benefits; it
might be dangerous; workers are also unlikely to have a voice in determining their
working conditions. We are calling workers who perform precarious work “vulnerable
workers” because of the conditions of work, the difficulty many have in enforcing their
rights under employment-related statutes or because they may be excluded from
bargaining collectively about their working conditions.

Precarious work takes the form of part-time, temporary or self-employed work.
“Self-employed” in this project refers to workers who are treated as (in)dependant
contractors, but whose working conditions more resemble an employment relationship.
Workers may obtain temporary work through temporary help agencies or directly with
an employer. Foreign workers programs are an important source of temporary workers.
Depending on the program, the workers may be limited to staying in Canada for only six
months or they may stay for two years. In most cases, they cannot seek permanent
residency while in Canada (live-in caregivers are an exception). There are also programs
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addressed to highly skilled or well-educated workers or students in other countries who
may be fast-tracked for permanent residence.

Racialized people, including recent (and increasingly long-term) immigrants, and
white women make up a disproportionate number of vulnerable workers. For example,
women are more likely to work part-time, live-in care-givers are primarily racialized
women and migrant farm workers are predominantly racialized men. Non-status
residents also often are forced into precarious work because they are not legally able to
work.

The project considers legislation such as the Employment Standards Act, 2000, the
Occupational Health and Safety Act, the Workplace Health and Safety Act, 1997 and
other legislation to see the extent they are applicable to precarious work or vulnerable
workers. Sometimes legislation that is applicable on its face has a different impact on
vulnerable workers employed for short periods for the same employer because rights
are conditional on a specific period of service, for example.

Two other aspects of legislation are important for this project. One is the method
and extent of enforcement and the other is provisions addressing employer reprisals if
workers attempt to enforce their rights. Complaint-based mechanisms may not be
effective for workers who are isolated, do not speak English or are afraid the employer
will repatriate them to their home country. In some cases, the Ministry of Labour is
increasing targeted inspections of workplaces in certain sectors or otherwise engaging in
pro-active forms of enforcement that do not rely on individual complaints.

The project notes that there have been changes in employment-related legislation
that seek to address some of the problems facing workers performing precarious work.
This is the case, for example, with recent changes to the Employment Standards Act,
2000 regarding workers assigned by temporary help agencies or legislation addressing
some of the concerns of live-in-caregivers.

Collective bargaining has been an important tool for workers to have a voice in the
workplace. Certain workers are excluded from the standard labour relations regime
under the Labour Relations Act, 1995, including agricultural workers who are now
subject to a separate statute that has been challenged under the equality provisions of
the Canadian Charter of Rights and Freedoms and domestic workers.

Although the project focuses on provincial legislation and the LCO’s mandate relates
to provincial law and policy, it is also necessary to consider federal law and policy. For
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example, federal foreign worker programs may affect the extent to which provincial
legislation is effective for migrant workers.

The project also recognizes that precarious work can have a negative effect on
workers’ daily lives and the lives of their families. They may be susceptible to ill health
because of having to work multiple jobs or long hours; for the same reason, it may be
hard to maintain a family life or participate in the community or obtain training that
would enable them to find other more stable and better paid work. They may not take
time off for illness for fear of losing their job. Without savings or a pension, they will
enter old age facing poverty or a higher degree of poverty than they already experience.

The Consultation Paper identifies a number of suggested reforms to address the
situation facing vulnerable works. These are not LCO recommendations. Rather, we
would like your opinion about the value of these reforms and your suggestions for other
reforms.

For those who would like to read more about these issues, the LCO has also released
a Background Paper in this project. We will also be releasing a short handout in
languages other than English and French that summarizes the issues and explains how
to participate in the project.

The LCO seeks the views and experiences of workers, employers, service agency
workers and government officials in relation to precarious work and vulnerable workers.
There are many ways to contribute to this project. These are described, with contact
information, in the last section of this Consultation Paper.
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Vulnerable Workers and Precarious Work

Consultation Paper

I INTRODUCTION

In July 2008, the Board of Governors of the Law Commission of Ontario (“LCO”)
approved a project on vulnerable workers and precarious work. Precarious work can be
briefly described as short-term work with low pay and few benefits that may be
dangerous; workers are also unlikely to have a voice in the workplace. Vulnerable
workers are the workers who do precarious work; they include part-time, temporary
and “self-employed” workers, for example. The workers’ “vulnerability” derives from
their working conditions and to some extent from the social response to demographic
characteristics

The Board of Governors selects projects in areas of the law that need review for
many reasons. The vulnerable workers project addresses a situation on which much has
been written and about which much has been spoken; nevertheless, the issues that
have been identified for the most part appear to remain challenges. Accordingly, the
LCO believes that the situation of vulnerable workers doing precarious work requires
assessment by an independent and impartial body such as the LCO.

This LCO project reviews the nature of precarious work, the identity of vulnerable
workers, the existing protections for workers engaged in these forms of paid work, the
limitations of the protective legislation, the challenges and difficulties of enforcing rights
under existing legislation, the impact of precarious work on the daily lives of vulnerable
workers and some of the potential responses.

The decline of manufacturing, rapid technological advances, changes in immigration
policy and global migration of people and corporations have all affected the nature and
extent of precarious work. There will be more change in the future and those
contributing to this project are invited to help the LCO understand what these changes
might be and the impact on vulnerable workers, including the opportunities these
changes may provide for improving the conditions of vulnerable workers.
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This Consultation Paper sets out the issues that the LCO is considering, along with
guestions on which the LCO would particularly like feedback, although submissions and
comments on any aspect of this topic are welcome.

Some readers may wish to read the companion Background Paper which explores
the issues in greater detail. Feedback on the Background Paper is also welcome. It is not
necessary to read the Background Paper, however, to contribute to the vulnerable
workers and precarious work project.

The LCO seeks comments in writing, including by email or in the comment box on
our website, by telephone, by web conferencing and in person. More information on
how to make comments and be part of the consultation process in this project is
included at the end of this Consultation Paper.

Il.  WHAT IS THIS PROJECT ABOUT?

A. Introduction

This project looks at the meaning of “precarious work” and the identity of those who
perform precarious work, workers we are calling “vulnerable workers”. It explores the
various dimensions and ramifications of “precarious” (or “contingent” or “atypical”)
work, both with respect to working conditions and the degree of protection offered by
legislation and processes for enforcement, and its effect on the daily and long-term lives
of workers who are engaged in precarious work.

B. Precarious Work

1. What is Precarious Work?

“Precarious work” finds much of its meaning when it is compared to the “standard
employment relationship”. The standard employment relationship is based on full-time,
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continuous and life-long or permanent work with decent pay and benefits. The
assumption of the standard employment relationship was supplemented by “the social
safety net”, intended to cover breaks in employment and to some extent the end of a
person’s working life. Although the standard employment relationship did not cover all
working relationships by any means, over time, it has become even less common.
Increasingly, workers move more often from one job to another. More and more
workers are employed in short-term work with few, if any, benefits, or work in a
relationship that is treated as if they are (in)dependent contractors, even though the
conditions of work in other ways resemble employment. There is little job security or
influence over working conditions." The Supreme Court of Canada and the Ontario
Ministry of Labour have both recognized the concept of “vulnerable worker” as
associated with particular types of work.?

Precarious work can be identified through the structure of the work or the kind of
work. Part-time employment, own account or self-employed work and temporary work
of various kinds are common forms of precarious work.

Part-time work usually takes the form of, for example, 20 or 24 hours a week, or it
may overlap with temporary work such as when the same worker is regularly hired
every Christmas. Workers may obtain temporary employment through temporary
employment agencies, through direct contact with employers, on term limited contracts
lasting from a few weeks to a year or so, or through federal migration schemes. While
this work may be “temporary” for the worker, the work itself may be required by the
employer on a permanent or regular basis. Protective legislation does not distinguish
between full and part-time employees, but employers are not required to pay part-time
workers the same rate or give them the same benefits as full-time workers. Women are
disproportionately engaged in part-time work.?

Own-account self employment accounted for 16% of employment in Canada in
2000. Most workers in this category do not have control over how work is done or
benefit from an increase in the profits of the company; they are not like small business
owners (“entrepreneurs”), but more like employees. Nevertheless, they may not be
covered by protective legislation that applies to “employees” because they are not
considered employees. This type of precarious work has increased over the last two
decades, particularly among women.*

Temporary employment constitutes 12.5% of all employment in Canada; many
temporary employees receive about half the pay that full-time employees in the same
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kind of job receive; fewer than 10% receive extended health care and only 2% dental
benefits.”

Workers assigned by temporary employment agencies (or “temp agencies”) are
temporary employees. (Temp agencies provide or assign employees to their “employer”
clients for specific periods of time.) Since the 1990s, the number of temp agencies has
increased from 1,300 to 4,200 in 2004, with revenues of $6 billion, 60% of which was
generated in Ontario.® Many temp agency employees received new rights and benefits
in November 2009 through Bill 139, the Employment Standards Amendment Act
(Temporary Help Agencies), 2009, which amended the Employment Standards Act, 2000,
although the new provisions do not apply to all temp agency employees, such as those
who perform personal services under certain conditions. Bill 139 makes clear that the
temp agency is the employer of the individual, rather than the entity to which the
individual may be assigned. Temp agency employees now receive public holiday pay and
termination and severance pay.

Workers on federal migration schemes are given visas to work in Canada for
specified periods of time and therefore both their employment and their immigration
status are temporary. There has been an increase in temporary foreign workers of 125%
since the 1990s. Workers who come to Canada under federal temporary migration
schemes are often destined for precarious work. Other immigration programs target
highly skilled or economically well-off workers or entrepreneurs for whom the terms of
relevant programs are not so limiting, however.

The federal Seasonal Agricultural Worker Program (SAWP) which began in 1966
permits workers (now mainly from Mexico) to work in Canada for up to eight months a
year. These workers are not able to extend their stay or apply for permanent residence
while in Canada.’

The Temporary Foreign Worker Program (TFWP) began in 2003 to recruit workers
for a variety of sectors, including agricultural, construction, hospitality and meat
packing. These workers work for two years, but as with workers under SAWP, are not
allowed to remain after that period. New regulations coming into effect in April 2011
provide that these workers may not remain in Canada for more than four years and
must wait an additional four years before applying under the program again.8

An important exception to the temporary immigrant status under the federal
programs is the federal Live-in Caregiver Program (begun in an earlier form in 1910). It
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permits caregivers to serve as domestic workers in Canada for two years initially; it also
allows them to extend their stay and to apply for permanent resident status.’

The various forms of precarious work provide flexibility to the employer who may
not require full-time workers all year or to perform certain tasks or they may have
difficulty finding Canadian workers to perform certain kinds of work. They may also seek
to avoid paying benefits they would pay to full-time workers, however.

Workers also may wish to maintain flexibility in their work situation, although often
they do not and would prefer full time work. For some workers, flexibility may provide
opportunities to gain Canadian work experience, allow individuals time to engage in
other pursuits or provide “added cash” at particular times. Migrant workers earn more
than in their home countries and are able to “send money home”. For other workers,
however, precarious work may mean that they must work at more than one job in order
to earn enough to live and support a family (not an option available to migrant workers).

There have always been workers who can be described as “vulnerable”, whose
wages were low, who enjoyed few if any benefits and whose continued employment
was constantly in doubt. In contrast, other workers have enjoyed a “standard
employment relationship” with one employer for life or, at least, long periods of time.
Increasingly, work that was structured as permanent providing a “standard employment
relationship”, has become more insecure. For some employees, the increased insecurity
may be compensated for by opportunities for training or other benefits.™ This is not the
case for the workers who are the subject of this project.

Many protective statutes do not explicitly distinguish between part-time or
temporary employees and full-time employees, yet their benefits may not be available
to part-time or temporary employees for a variety of reasons. For example, these
workers may not be able to meet the length of service requirements that sometimes
apply to receipt of benefits.
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2. Measures of Precarious Work

We are using four (often highly related) measures to determine whether work is
“precarious”:

o Earnings: the relationship of earnings to the minimum wage or a specified
level, such as a poverty line;

° Benefits or “social wage”: such as pensions, dental benefits, extended
medical coverage that can have implications for the circumstances of the whole
family;

° Regulatory protection: whether covered by employment statutes or whether
able to unionize and how well protections that do exist can be enforced; and

o Control: whether unionized or whether there are other indications the
workers have the ability to affect their working conditions.™

In broad terms, using these factors, precarious work is work that is paid, but with
low or unstable wages, with few if any benefits, weak or non-existent statutory
protection that is difficult to enforce, that occurs in a non-unionized workplace and that
offers little or no other opportunities to affect conditions within the workplace.

C. Vulnerable Workers

Workers engaged in precarious work who may be described as “vulnerable” are
found among a full range of ethnic groups and other “cohorts” or populations, other
than those of higher socio-economic classes. Workers whose employment relationships
may still be considered “standard” may find themselves in more precarious work if they
lose their current jobs, particularly if they are older. Nevertheless, vulnerable workers
are found disproportionately among white women, among men and women of
particular racialized groups and persons with a disability or disabilities. We are referring

7 u

to these characteristics as workers” “social location”, a term that includes gender,
“race”, immigrant status, age, ability and other sources of marginalization.'? Readers are
also referred to the LCO’s projects on older adults®® and persons with disabilities** which

refer to these cohorts’ relationship to work for pay.

Law Commission of Ontario 6 December 2010



1. Gender

Women are more deeply concentrated in the most precarious forms of work and
this inequality has continued to exist even while the rate of female participation in the
workforce has increased. This is at least in part because of the connection made
between women’s role in the family and their role in the workplace and the continuing
reality that, while men have become more involved in family life, women still assume a
greater share of domestic responsibilities. Women are more likely to be engaged in
part-time and temporary employment, whether from a “real” choice or otherwise, and
to be concentrated in home care and child care and in service occupations.”

2. “Racialization” and Immigrant Status

The concept of “racialization” is complex and its meaning disputed. (Specifically, the
issue is whether all persons should be considered “racialized” or whether the term
should be restricted to those whose “race” attracts disadvantage. Thinking about
racialization in the former sense recognizes that most of us can attribute our advantages
and disadvantages at least in part to our ethnic or national origins and more specifically
to our “colour”, just as we can to our class from childhood forwards.) We are using the
term in its most commonly recognized meaning, however, to refer to a process by which
physical or observable characteristics are assigned social significance, including those
based on stereotyping.™®

Another issue raised by the concept of “racialization” is whether it is appropriate to
include First Nations people as a “racialized” community, given their distinct status.’
For this reason and the complexity of Aboriginal (un)employment, this project does not
currently address the vulnerability of First Nations workers. Rather we ask for feedback
on the following question:

Are the experiences of Aboriginal and non-Aboriginal persons with
regard to precarious work sufficiently different to warrant distinct
treatment?

Because of the difficulty in finding jobs and the decline in certain employment
sectors, lack of contacts, lack of ease with language and apparent preconceptions held
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by some employers, significant numbers of members of racialized communities, and
specifically recent immigrants, are found in precarious work. Not unrelatedly, empirical
data show that immigrants, particularly those who are not white, are more likely to live
in poverty in Ontario and elsewhere in Canada.’®

The pattern of immigration has changed over the past forty years or so in two
overlapping respects. The first is that the source countries for permanent residents have
changed from countries primarily inhabited by white people to those primarily
populated by persons of colour® and the second is the increase in the number of
temporary workers entering Canada every year, most of whom arrive from the latter
countries. Many workers under TFWP come from Guatemala and Thailand, for example;
many women entering Canada under the Caregiver Program are from the Philippines;
and workers under SAWP, mostly men, come primarily from the Caribbean
Commonwealth countries and Mexico.”® A third aspect of immigrant status is that it
includes persons who lack official status and thus are unable to work legally.*

A not uncommon pattern for immigrants has been that they find short-term, low
paid jobs when they arrive in Canada, but that within five years or even less, they have
moved to more stable work that is better paid with benefits. At the macro level, this
pattern has changed. A Statistics Canada study found that 54% of people in non-
standard jobs in 1999 (five million workers) continued in this kind of work for the next
two years.”

These categories of social identity intersect. There is, therefore, a growing
appreciation of the relationship between “women of colour” and precarious work.?

Ill.  RELEVANT LAW AND AGREEMENTS

A. Constitutional Law

Most employment and labour law is within the authority of the province. There are,
however, some federal laws and policies that affect the status of workers and which
have an impact on the province’s capacity to affect these vulnerable workers through
provincial legislation and policy.

Law Commission of Ontario 8 December 2010



The LCO’s mandate applies only to provincial law. Immigration is an area of
concurrent jurisdiction under section 95 of the Constitution Act, 1867; however, the
federal government is generally responsible for immigration into Canada, as least as far
as it affects Ontario, although increasingly in partnership with the province. As
indicated, many vulnerable workers are in Canada, including Ontario, because of federal
worker programs. These programs have some rules that affect how the province may
address vulnerable workers’ concerns. This project will look at the relationship between
federal laws and policies and provincial laws and policies in order to understand the
province’s capacity to act.

The Canadian Charter of Rights and Freedoms may also have relevance for
addressing the situation of vulnerable workers: between freedom of association and
exclusions from collective bargaining and equality and the impact of employment
standards on the experience of (white) women and racialized men and women in
precarious work.

B. Provincial Law

1. Statutes

The most significant Ontario statutes for this project are the Employment Standards
Act, 2000, the Employment Standards Amendment Act (Temporary Help Agencies), the
Occupational Health and Safety Act, the Workplace Safety and Insurance Act, 1997, the
Pay Equity Act, the Labour Relations Act, 1995 and the Ontario Human Rights Code. We
are also looking at enforcement of these statutes.

° Employment Standards Act, 2000, S.0. 2000, c.41 (ESA, 2000): it establishes
minimum standards applying to most employees in relation to most working
conditions.

o Employment Standards Amendment Act (Temporary Help Agencies), (Bill
139): among other provisions extending protections to this group of workers, this
statute, enacted in May 2009 and now part of the ESA, 2000, clarifies that the temp
agency is the employer of the worker, regardless of whether the worker is
temporarily working for a temp agency client to which he or she has been assigned
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or is merely on the agency’s books. A summary of the provisions of this Act can be
found at http://www.labour.gov.on.ca/english/es/pubs/guide/tempagencies.php.

° Occupational Health and Safety Act, R.S.0. 1990, c. 0.1 (OHSA): it establishes
employee involvement in health and safety in most workplaces.

° Workplace Safety and Insurance Act, 1997, S.0. 1997, c.16, Sched. A (WSIA,
1997): it establishes a no-fault insurance scheme paid for by employers for accidents
suffered by employees in the workplace.

° Labour Relations Act, 1995, S.0. 1995, c. 1, Sched. A (LRA, 1995): it
establishes the scheme of collective bargaining for most employees, along with
related provisions designed to maintain the integrity of the scheme.

° Pay Equity Act, R.S.0. 1990, c. P.7 (PEA): it requires public sector and private
employers to pay equal pay for work of equal value as a remedy for sex
discrimination in pay.

o Human Rights Code, R.S.0. 1990, c. H.19 (HRC): it prohibits discrimination in
employment on the basis of 15 grounds, including race, place of origin, ethnic origin,
citizenship, disability and sex and requires accommodation of employees with a
disability to the point of undue hardship. Information about accommodation can be
found on the Ontario Human Rights Commission’s website at
http://www.ohrc.on.ca/en.

Other provincial and federal laws affect vulnerable workers, sometimes by omission.
For example, section 5(b) of the Ontario Residential Tenancies Act, 2006, S.0. 2006, c.17,
exempts “living accommodation whose occupancy is conditional upon the occupant
continuing to be employed on a farm, whether or not the accommodation is located on
that farm”, an exception which would mean that migrant workers have no recourse
under the Act if their accommodation is below expected standards. Other forms of
support for workers are social assistance benefits available through the provincial
welfare system and employment insurance benefits available federally.
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2. Enforcement Mechanisms

Enforcement processes are important to whether an Act can be effective. Under
many statutes, the primary form of enforcement is an individual complaint system,
although sometimes this is reinforced by pro-active monitoring by government
agencies. The ESA, 2000, the PEA, the OHSA and the HRC all have complaint-based
systems. In addition, there are pro-active obligations under the PEA for employers and
bargaining agents to develop and implement pay equity plans and under the OHSA for
employers, unions and bargaining agents to provide a safe workplace. Workers can
refuse to work under the OHSA if they believe the work is unsafe.

In some cases, the government monitors the implementation of legislation. For
example, under the ESA, 2000, the Ministry of Labour targets employers in high-risk
sectors and repeat violators. Between 2003 and 2007, individual complaints averaged
over 15,000 a year and rose to 21,304 in 2009. Investigations by the Ministry of Labour
of targeted employers ranged from 151 in 2003 to 2,713 in 2006. In the 15,000
investigations of individual complaints in 2006, the Ministry of Labour found violations
in 11,358 complaints, resulting in four prosecutions of companies and two directors.?

3. Protections for Workers Who Complain

Workers may not complain because they are afraid of reprisals. Although statutes
may contain anti-reprisal provisions, they may not be effective.

Migrant workers face difficulties in making a complaint, stemming from lack of
language skills or knowledge of the system. Furthermore, employers are able to
repatriate migrant workers — terminate their employment and send them back to their
originating country — without reason and this may serve to discourage workers from
filing complaints.

Domestic workers may find it difficult to complain about their conditions because of
their isolation, immigration status, language and sex. Homeworkers, who work out of
their own homes for a business or agency, are also protected under the ESA, 2000, but
they may find making a complaint difficulty because of their isolation.
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The new provisions affecting temp agency workers under the ESA, 2000 mean that
both the temp agency and the agency’s client are both subject to anti-reprisal
provisions.

4. Collective Bargaining

Collective bargaining and the grievance procedure are intended to give employees a
voice in the workplace. Employers may also file grievances against the union and to a
limited extent individual employees may file a complaint under the LRA, 1995 that the
union has acted in an arbitrary or discriminatory way.

The public sector is highly organized; however, the overall rate of unionization is
lower than 30% of employees in Ontario. Rates for men, particularly younger men, have
decreased (almost 20% between 1981 and 2004), while rates for women between 45
and 64 have increased 8%, primarily because of an increase of women in the public
service. The work we have called “precarious work” has low rates of unionization and
workers in some forms of precarious work, such as domestic work, do not have the right
to form a union or bargain collectively. Agricultural workers are excluded from the LRA,
1995 and are subject to the Agricultural Employees Protection Act, 2002, S.0. 2000, c.
16. This statute has been challenged under the Canadian Charter of Rights and
Freedoms and the issue is now before the Supreme Court of Canada.”

C. Federal-Provincial Agreements

As have some other provinces, Ontario has entered into agreements with
Canada with respect to temporary foreign workers. It signed the first Canada-provincial
immigration agreement in November 2005 with the goal of a transfer of federal monies
to the province to assist with the integration of newcomers. A subsequent agreement
specifically covered temporary foreign workers “whose presence will promote economic
development priorities in Ontario”.?® Ontario participates in the Provincial Nominee
Program which allows the province to identify immigrants for a fast-track to permanent
resident status. The program is employer driven and focused on skilled or highly

educated individuals.?’

Ontario, Toronto and the federal government have also entered into a
Memorandum of Understanding relating to immigrants that has the purpose of
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“improving outcomes for immigrants through several areas of interest to all
governments, including citizenship and civic engagement, and facilitating access to

employment, services, and educational and training opportunities".28

D. International Law

While Canada is not a signatory to all international conventions that address the
situation of workers, these conventions do provide a standard against which the
treatment of vulnerable workers may be considered. One example is the International
Convention on the Protection of the Rights of All Migrant Workers and Members of their
Families, to which Canada is not a signatory. The International Labour Organization has
enacted eight fundamental conventions that address the rights of workers, of which
Canada has ratified five. The 1998 ILO Declaration on Fundamental Principles and Rights
at Work provides that all ILO members have an obligation “to respect, to promote and
to realize...the principles concerning the fundamental rights which are the subject of
those Conventions”, even if they have not ratified them. Among the categories of rights
are freedom of association and the effective recognition of the right to collective
bargaining and the elimination of discrimination in respect of employment and
occupation. *°

IV. THE IMPACT OF PRECARIOUS WORK ON WORKERS

The impact of precarious work not only has short-term implications, but also may
have long-term implications for many areas of a person’s life.

A. The Impact of Legislation on Working Conditions

Workers who work the required hours to receive certain benefits may not be eligible
for them because the hours are acquired through working for different employers. They
may also not have access to leaves under the ESA, 2000 because they may be available
only to employees working for employers with 50 or more employees, for example.

Workers who work temporarily for different employers may not accumulate
sufficient hours with any one employer to benefit from protections based on length of
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service, even though the statutes do not explicitly distinguish between full-time or
permanent employees and temporary employees. Examples are that employees
employed for fewer than three months are not entitled to notice of termination or if
employed for fewer than five years, are not eligible for severance pay. A worker who
has recovered from a workplace injury has no right to be reinstated in employment
under WSIA, 1997 if she or he had not been continuously employed for at least one year
at the time of the injury.>® Temporary employees who are now employees of a
temporary employment agency are more likely to be able to benefit from these rights
than those who find their own work, although their actual access is established
separately in the ESA, 2000.*

Domestic workers are not excluded from the protections of the ESA, 2000; however,
it is difficult for them to enforce their rights, given their employment in their employers’
homes, as well as in many cases because of their immigration status, language and
gender. They are excluded from the OHSA and from taking collective action under the
LRA, 1995, however. Homeworkers (people who conduct paid work in their own homes
for a business) may also find enforcing their rights difficult because of their isolation.*?

Because many statutes relate to the employment relationship, some vulnerable
workers, considered to be “(in)dependent contractors” or otherwise self-employed, do
not benefit from them, even though they may be subject to a large degree to the
control of someone else. For example, they do not receive protection under WSIA, 1997
unless they pay their own premiums.

The ESA, 2000 is amended on a regular basis. Of particular note are recent
improvements to the situation for workers who obtain work through temp agencies
(referred to above), as well as for live-in caregivers.®> In June 2006, the Ontario
government extended the OHSA to include coverage for paid farm workers in specified
types of provincial farming operations.*

In December 2009, four migrant workers were killed and one seriously injured when
they fell from scaffolding as they were working on the balcony of an apartment building.
In May 2010, the Ontario government announced an increased review of construction
sites and enforcement of the health and safety requirements on construction sites. In
August 2010, the Ministry of Labour pressed charges under the OHSA against two
companies and against individuals; criminal charges were laid in October 2010. Ontario
has also decided to appoint a single person to oversee all workplace health and safety
training, now the responsibility of several agencies.>
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The ESA, 2000 contains provisions relating to reprisals against workers who complain
about their working conditions. Vulnerable workers are often reluctant to make a
complaint because they are reliant on the job, fear greater retribution or lack the
knowledge or skills to complain, despite information available in several languages on
the Ministry of Labour website. Migrant worker may be repatriated at the behest of the
employer or may not be invited to return.

The above discussion identifies some of the problems with protective legislation for
workers performing various kinds of precarious work. Part IV of the Background Paper
explores the impact of the legislation in greater detail for those who wish more
information.

Are there other ways in which the protective legislative regime is less
effective for workers engaged in precarious work than it might be for other
workers?

Are you able to provide specific experiences with the protective
legislative regime that would assist us with understanding this issue more fully?

B. The Impact on Daily Life

“Vulnerable” workers are not only vulnerable in their workplace(s), often including
facing greater physical risks, but may also face challenges in their daily lives as a result
of performing precarious work, with respect to their family and social/community lives,
their and their families’ health, opportunities to improve their lives and their old age,
for example.

The conditions of precarious work often mean that vulnerable workers live in
poverty or close to it. Addressing the conditions of precarious work is therefore
relevant to the Ontario government’s Ontario Poverty Reduction Strategy, launched in
December 2008. Section 2(2) of the Poverty Reduction Act, 2009, S.0. 2009, c.10,
acknowledged “the heightened risk [of poverty] among groups such as immigrants,
women, single mothers, people with disabilities, aboriginal peoples and racialized
groups”, groups who disproportionately engage in precarious work.

Vulnerable Workers & Precarious Work
Consultation Paper 15 December 2010



Because of the low pay, workers often need to work at more than one job or must
work long hours, making them susceptible to illness The health of vulnerable workers is
affected, not only perhaps by the work itself, but also because lack of access to
extended benefits may mean they are reluctant to seek medical care. They may resist
taking time off for illness because of fear of losing their jobs. For migrant workers,
admitting illness may raise fears of repatriation or of not being invited back the next
year. Employers are responsible for arranging the OHIP cards for migrant agricultural
workers; they do not always do so. Mental health may be affected by stress and
heightened insecurity. Some workers may change jobs often, requiring on-going
adjustment to employers and conditions. Yet others, specifically migrant workers,
cannot change employers and can hold only one job, regardless of their working
conditions.*

Given the demands of multiple jobs or the time needed to seek new or additional
employment, there may be little time to spend time with family or developing
friendships. When both members of a couple are engaged in precarious work,
conflicting schedules may make it more difficult to maintain their own relationship or to
spend the time they want to with their children, if they have a family.

There may be little time for workers in this kind of work to acquire training to
enable them to find more stable, better-paying work. They may be excluded from
employer training programs. They may have little time to improve their English or
French language skills or have access to settlement programs.®’

Vulnerable workers who have done this kind of work for most of their working life
enter old age with few assets and without financial supports such as a pension.

Are there other costs to vulnerable workers in their daily lives that have not
been identified here?

V. REMEDIAL OPTIONS THAT HAVE BEEN PROPOSED

The Law Commission of Ontario has not yet considered all these issues or what, if
any recommendations, it will make to address them. This Consultation Paper is intended
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to invite you to contribute your views and experiences. It may be useful, however, to
hear what others have proposed as solutions or options for addressing the issues. The
LCO does not have a position on any of these options at this stage in the project. It does
note, however, that one premise that underlies these options is that flexibility may be
good for both employers and workers under certain circumstances; this does not mean,
however, that workers should be disadvantaged by flexibility or that flexibility should be
abused.

Suggestions for reform by others include the following:

e Enhancing existing legislative protections, such as those under the ESA, 2000;

e Developing new legislative protections directed at vulnerable workers or
precarious work;

e Developing a broader definition of “employee” in all employment-related
statutes;

e Reforming non-employment related statutes that affect the lives of vulnerable
workers;

e Developing more effective enforcement mechanisms, particularly for migrant
farm workers or live-in caregivers;

e Including an unfair dismissal provision in the ESA, 2000 for non-unionized
workers to address disguised reprisals;

e Considering alternative forms of collective representation, such as minority
unionism so that a certification of a union would not require a majority of employees to
support it;

e Developing a list of and communicating employer “best practices” that reduce
the negative impact of precarious work or that provide better opportunities for
immigrants and women;

e Increasing social assistance protections in order to permit flexibility in hiring
without disadvantaging workers.

Do you have comments on any of these proposals from your perspective as a
worker, someone advocating for workers, an employer or as someone
responsible for enforcing employment-related standards?

Do you have any suggestions for specific reforms that would help reduce the
extent of or negative aspects of work that we have called “precarious”?
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VI. CONTRIBUTING TO THE PROJECT

Many people from different sectors have something of value to contribute to the
LCO’s work in this project. We want to hear from you.

e You may be a vulnerable worker and the best person to describe your own
experiences.

e You may be someone who advocates for or provides services to vulnerable
workers and may be willing to help us meet with workers themselves.

e You may be someone who has studied the issue and is prepared to share your
studies with us.

e You may be an employer who has developed “best practices” in these areas or
an employee of such an employer. The development of a list of best practices is
consistent with the approach of the LCO to look beyond the law to recommend other
solutions that help make law effective.

There are many ways to express your views or help us hear from those affected by
this project:

e Send us your comments in writing, by fax, in an email or in our online comment
box.

e Whether employer, worker, advocate or service provider, give us a call and
arrange a time to talk about your experiences in person or on the telephone.

e Help us arrange a focus group of workers engaged in precarious work.

e We can arrange to travel to different parts of the province or to set up web
consultations.

e You may have other suggestions for how you can best express your views or help
others tell us their experiences.
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We will make every effort to have consultations in appropriate languages; however,
the LCO’s resources are not extensive and we would appreciate suggestions about how
to address this issue.

If you want to read the Background Paper that is a companion to this Consultation
Paper, you can find it at http://www.lco-cdo.org.

CONTACT INFORMATION FOR THE LAW COMMISSION OF ONTARIO

Tel: 416.650.8406
Toll-Free Tel: 1.866.950.8406
TTY: 416.650.8082
Toll Free TTY: 1.877.650.8082
Fax: 416.650.8418
lawcommission@Ico-cdo.org

Explain that you are interested in talking about the vulnerable workers project and
someone will discuss with you how you can participate in a way that works for you.
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