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FOREWORD

Probate is designed to achieve several purposes, including protecting beneficiaries and others from fraud, the estate
representative from liability and, at least where there is a will, the testator’s interests, among others. The Ontario pro-
bate system appears to work effectively at reasonable cost for most estates, particularly when an estate representative
is able to retain a lawyer. The major exception to this is probating “small” estates, for which the requirements and costs,
including fees and legal assistance, of probate may be disproportionate to the value of the estate.

Accordingly, in February 2013, the Law Commission of Ontario’s Board of Governors approved a project to review the ap-
plication of probate to small estates to assess whether there was a basis for the perception that there should be a sepa-
rate process for small estates and to make recommendations about an appropriate process. After research that included
processes established or proposed in other jurisdictions and consultations with various individuals and institutions con-
cerned with the administration of estates, we are pleased to recommend a separate small estates probate stream in this
Final Report, approved by the Board of Governors on August 18, 2015.

We have defined a “small” estate as having a value up to $50,000, and have concluded that estate representatives are
less likely to probate these estates because it may not be worth doing so with the result, at times, that the estate assets
are “left on the table” or, if probated, the cost of doing so is unreasonable relative to the estate’s value.

We considered the option of exempting small estates from probate, as some jurisdictions do. However, we have con-
cluded that it is preferable to maintain the basic protections of a court-supervised probate process for these estates, but
to make it more accessible. We have designed a simplified system that applicants can more easily complete without any,
or with minimal, legal assistance, through increased informational and self-help resources, while retaining the most im-
portant protections of probate. We believe this system will encourage estate representatives, who might otherwise avoid
the probate system, to obtain the benefits of probate for the beneficiaries, as well as themselves, and would reduce the
costs of probating to a more reasonable level. 

The Board of Governors, composed of appointees of the founding partners, the judiciary and members at large, ap-
proved this Final Report in August 2015. The Board’s approval reflects its members’ collective responsibility to manage
and conduct the affairs of the Law Commission of Ontario, and should not be considered an endorsement by individual
members of the Board or by the organizations to which they belong.

________________________________ _____________________________
Bruce P. Elman Dr. Patricia Hughes
Chair, Board of Governors Executive Director
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EXECUTIVE SUMMARY

This LCO project has reviewed the probate system in Ontario as it affects small estates. Probate is a court process
establishing the validity of a will, where there is one, and an estate representative’s legal authority to act on behalf of the
estate. Although probate is not mandatory, it is practically necessary to administering most estates. The concern motivating
this project has been that the cost of obtaining probate does not necessarily relate to the value of the estate being probated
so that the cost can be disproportionately high for small estates. The smaller the estate, the more likely this is the case. In
some cases, the cost of probate will outweigh the benefits altogether so that these small estates are not administered and
whatever assets there are in the estate are not distributed. These small estates are effectively shut out of the system.

This is a practical problem and, in this Report, we develop a practical solution. We recommend the creation of a small
estates process for estates valued up to $50,000. (Recommendations 1 and 2) This would be a different stream of probate
parallel to the regular stream used by larger estates. (Recommendation 7) It would be designed to be much simpler to
navigate without legal assistance. (Recommendation 3) At the same time it would retain essential legal protections of the
regular probate stream, most particularly the notice requirement. (Recommendations 4 and 5) The small estates process
would be available whether or not there is a will and regardless of the assets contained in the estate or the identity of the
beneficiaries. (Recommendation 5) Applicants would be required to be resident in Ontario and be able to attest to the
declarations on the application form. (Recommendation 3) No security bond would be necessary. (Recommendation 6) 

We emphasize that this is a practical solution in that it involves a compromise: to reduce the cost and improve the
accessibility of probate for small estates, we propose eliminating some of the evidentiary requirements of the process
intended to establish the applicant’s legal entitlement to administer the estate. However, we believe that the small
estates process we are recommending succeeds in striking an appropriate balance between the principles of
accessibility to the process, on the one hand, and the legal protection afforded by the process, on the other hand.

The Report proceeds as follows. After an introduction to the project in chapter I, chapter II discusses the purpose of
probate and the process involved in obtaining probate in Ontario. Probate is often perceived as an administrative barrier
to obtaining possession of estate assets and as a vehicle for collecting estate administration tax. However, probate also
provides important legal protection to testators, beneficiaries, creditors and estate representatives, as well as
promoting commercial stability. We conclude that probate is valuable for all these reasons and should be encouraged for
small estates as well as large estates. 

Chapter III addresses the difficult question of what should be considered a small estate eligible for a small estates
process. In order to preserve legal protection while improving accessibility, the procedure should be available only to
those estates for which cost is an obstacle to accessing the current system. The recommended value of $50,000 is a
bright line cut-off necessary in order to keep the procedure simple enough to be effective. This figure takes into account
what we learned during the consultations about the typical cost of probate in Ontario and the value of estates accessing
the current system. This figure is also in line with other analogous value limits, such as that used in the formula for
calculating estate administration tax. 

Chapter IV describes some of the challenges that may be faced by estate representatives applying for probate for small
estates and how these challenges may contribute to the overall cost of probate. Most estate representatives hire a
lawyer to assist with a probate application and we consider the costs associated with this as well as the practical
feasibility of obtaining probate without legal assistance. Chapter V looks at the option of administering small estates
without probate and the role of probate from the perspective of financial and other institutions holding small estate
assets. Chapter VI considers the principle of proportionality in balancing accessibility and legal protection as it affects
the probate process and analogous legal processes.
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Our recommendations are contained in chapter VII. We conclude that Ontario should amend Rule 74 of the Rules of Civil
Procedure and the Estates Act to provide for a small estates process for estates worth up to $50,000. (Recommendations
1 and 2) This process would combine the protection of court supervision with a much simpler application process
designed to be accessible to small estates without legal assistance. We draw on various models of small estates
procedures in operation elsewhere but develop a unique approach that we think most suitable to Ontario. Our
recommended process would continue to observe the substantive requirements for probate (validity of the will, if any,
and legal entitlement of the applicant) but would lower the evidentiary threshold necessary to prove those
requirements. (Recommendations 1, 3, 4 and 7) For example, instead of filing multiple affidavits with the court as
evidence of the validity of the will, an applicant would simply check boxes declaring the facts necessary to establish
validity. We contemplate a single application form of no more than two pages accompanied by a copy of the will, if any,
and the death certificate as well as confirmation that notice was served. (Recommendation 3)

Applicants in a small estates procedure would remain liable for payment of estate administration tax. However, they would
be exempt from the additional administrative burden of filing an Estate Information Return with the Ministry of Finance.
(Recommendation 8) This would ensure that the procedure remains simple and, therefore, accessible to all small estates.

Another key protection in our recommended small estates procedure would be retention of the notice requirement so
that beneficiaries have an opportunity to learn about the application and protect their own interests. However, the forms
involved in serving notice would be simplified and the applicant would be required to wait 30 days before filing the
application. (Recommendations 4 and 5)

Once issued, a small estates certificate (“Small Estates Certificate”) would have the same legal effect as probate except
that the estate representative’s authority would be restricted to the estate assets listed in the application form, with one
opportunity to amend the form. (Recommendations 1 and 7) This is important so that financial and other institutions
would be able to rely on Small Estates Certificates to release assets without risk of liability. It would also ensure that
other legal regimes referencing the probate system would not be disrupted. 

Financial and other institutions holding estate assets would remain bound by their own legislative frameworks and
would retain discretion to release assets without probate. However, the promise of statutory protection from liability
would create a strong incentive for institutions to require a Small Estates Certificate before releasing assets. This would
have the practical effect of providing much needed commercial certainty to asset transfers after death.

The Report also recommends a range of legal supports as part of a small estates procedure that can be tailored to the
value and relative complexity of particular estates. These include simplified forms and an online delivery system, a plain-
language guide to probate, a telephone help line and cost-sensitive legal advice. (Recommendations 9 to 13)

Finally, the Report makes two related recommendations: one for a public education campaign on the importance of
making a will and, two, for the creation of an online estates database that is searchable by third parties so that they may
determine whether or not they have a potential interest in an estate. (Recommendations 14 and 15)

We have concluded that, with the protections we have recommended, most particularly the notice requirement, fraud
should not be a significant concern detracting from the benefits of a new small estates process. Rather, the adoption of a
small estates procedure along the lines described in this Report would be a positive development for Ontario’s probate
system. The ease and affordability of the new process should encourage many more estate representatives of small
estates to file for probate, thereby protecting themselves in their administration of the estate and facilitating the
collection of the estate assets, as well as protecting the beneficiaries and creditors of the estate. The process would
significantly reduce the pool of small estates that remain outside the protection of the system. Finally, it would have
broader commercial benefits for Ontario in standardizing the practices around releasing assets after death. 
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introduction

I. INTRODUCTION 

This project considers whether there is a need in Ontario for a simplified
administration process for small estates and, if so, what that process should look
like.1 Currently, most estates are, as a matter of practice, even if not by law,
subject to probate regardless of size. Probate is a court process that is applicable
when someone dies. Its purpose is to validate the deceased’s will (where there is
one) and establish the legal authority of the applicant to administer the estate. In
Ontario, a successful probate application results in the issuance of a Certificate of
Appointment of Estate Trustee (COA) which acts as proof of the estate
representative’s authority.2 The estate representative may show the COA to
financial and other institutions as necessary in order to collect the deceased’s
assets and otherwise represent the estate.

Probate is an important part of Ontario’s estate administration regime. It protects
the beneficiaries and others with an interest in the estate from loss resulting from
fraud or improper administration by an unauthorized estate representative. It
protects the testator’s wishes as expressed in his or her will. It protects the estate
trustee from liability for acting in accordance with a will that is later revoked. It
protects third party institutions from liability for releasing assets or confidential
information to anyone other than the deceased’s legal representative. From a
societal perspective, probate brings certainty to, and thereby facilitates, commercial
transactions transferring wealth after death. It also acts as a public record of estates
allowing those with potential interests in an estate to pursue their claims.

However, in the current probate system, the costs involved in a successful probate
application are not necessarily proportional to the value of the estate. The concern
in this project is that, for some small estates, the cost of probate, including both
the estate administration tax and legal fees, may be so high relative to the estate
value that the estate representative will decide that it is not worth accessing
probate.3 In some cases, this may mean that the estate representative will not
administer the estate at all or, at least, will abandon assets that are not available
without probate. Even if the estate representative does undertake probate, the
estate available for distribution may be unduly diminished.

Some jurisdictions, including some provinces in Canada, have adopted simplified
procedures for administering small estates. Small estates have been defined as a
monetary value ranging anywhere from $5,000 to $275,000.4 There are a variety
of different approaches, but they typically provide for relaxed procedural or
evidentiary requirements or both for estates valued at less than the designated
amount. Their goal is to strike a balance between the legal protections of a full
probate process and the affordability and accessibility necessary to ensure that
small estates will, in fact, be administered. To date, Ontario has not adopted a
simplified procedure for small estates.

The concern in this
project is that, for some
small estates, the cost of
probate, including both
the estate administration
tax and legal fees, may
be so high relative to the
estate value that the
estate representative will
decide that it is not worth
accessing probate.
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This project was approved by the Board of Governors on February 28, 2012.
Between September 2013 and February 2014, the Law Commission of Ontario
(LCO) engaged in a substantial process of preliminary research and interviews in
order to identify the subject matter of the project and determine where the LCO
can best contribute to the issues. An expert Project Advisory Group was
established, the members of which are listed at the beginning of this Report.
They have been of assistance at every stage of the project up to the draft final
report, prior to approval by the Board of Governors. The issues to be addressed
and the project methodology were established in June 2014. The intensive, 
pro-active consultations phase of the project began with the release of the
Consultation Paper in September 2014 and broad consultations took place until
January 2015.

The LCO consulted with identified stakeholders including the Ministry of the
Attorney General (MAG), the Ministry of Finance, the Ontario Public Guardian and
Trustee (OPGT), the Office of the Children’s Lawyer (OCL), the Superior Court of
Justice, court staff, estates lawyers and clerks across Ontario, the Canada
Revenue Agency, several banks, as well as organizations representing credit
unions, insurance companies and bonding agencies. A particular effort was made
to reach out to individuals who have acted as estate representatives in Ontario.
The LCO contacted numerous community organizations. It also developed a plain-
language questionnaire directed at individuals and made this available online, in
court offices, libraries and elsewhere throughout Ontario. 

Five focus groups were held with different stakeholder groups, including one focus
group with individual estate representatives. Participants hailed from both urban
and rural communities including Thunder Bay, Sault Ste. Marie, Windsor,
Haileybury (Temiskaming Shores), Hamilton, Pembroke, Toronto, Ottawa, St.
Catherines, Kingston, Nipigon, Jackson’s Point, Oshawa, Parry Sound, London and
Essex County. A list of institutions participating in the project is included as
Appendix A to this Report. Individuals are not identified for confidentiality reasons.

We received 24 responses to the questionnaire and had 9 members participate in
the individuals’ focus group. In addition, both estate practitioners and court staff
spoke about the experiences of their clients and this has also been helpful in
formulating the recommendations below. Although the evidence of individual
estate representatives cannot be said to be fully representative of this
stakeholder group as a whole, other sources provide support for what we heard,
as well as insight into other experiences. 

It is also important to point out that there is a dearth of empirical evidence
available on the functioning of the probate system in Ontario. There is no
breakdown of the different values of estates being probated from year to year, nor
any correlation of estate value with whether or not the estate has a will. There is
no way of determining how many probate applications are filed without legal
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assistance or the likelihood of these being rejected by court staff. It is certainly
not possible to determine how many estate representatives administer estates
outside the probate system, nor how many estates are abandoned altogether.
Expanding the collection of probate statistics would be valuable for any future
reform efforts involving the probate system. 

The LCO is grateful for the feedback it received over the course of the
consultations period and has carefully considered every contribution in
formulating its recommendations, even though we may not refer to any particular
contribution explicitly.

In considering the options for reforming the administration of small estates, the
LCO has been governed by a number of principles. Underlying this Report is the
tenet that estate administration is a social value that should be promoted and, in
doing so, testator intentions should generally be respected. Furthermore, the
probate system is a valuable tool in furthering these underlying goals. Probate
provides legal protection for beneficiaries, creditors, the estate representative
and others interested in estates. However, the legal protection afforded by
probate is directly related to the rigour of the application process. And the cost of
navigating a more rigorous process creates a barrier for some small estates and
may prevent them from accessing probate altogether. Therefore, these two goals
of legal protection and accessibility must be balanced so that the burden of
administration involved in applying for probate is proportional to the value of the
estate. Together the recommendations below reflect what we have concluded is
an appropriate balance between these two goals of legal protection and
accessibility. The interplay among these principles is further discussed
throughout the Report, particularly in chapter VI.

This Report begins in chapter II by setting the context as to the purpose and
features of Ontario’s probate system generally and the problem being addressed
in this project. Chapter III discusses the definitional issue key to any small
estates process, that is, what is a small estate or, more accurately, what
eligibility criteria reflective of small estates should be adopted in a possible
small estates process in Ontario. For reasons we explain in this Report, we have
determined that an appropriate cut off for designating a “small” estate is that it
be worth no more than $50,000. Chapter IV turns to a discussion of the
difficulties currently experienced by estate representatives in the probate
system and considers the extent to which these difficulties are dependent on
the value of the estate being probated. An overarching issue here is whether or
not legal representation, with its attendant costs, is or should be practically
necessary in order to probate a small estate in Ontario. Having examined
potential obstacles in probating a small estate in Ontario, chapter V considers
the feasibility of the alternative option to administer small estates without
probate. In chapter VI, the Report looks at the relationship between two key
principles underlying this project, accessibility and legal protection, and

...[T]he two goals of 
legal protection and
accessibility must be
balanced so that the
burden of administration
involved in applying for
probate is proportional
to the value of the estate.
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considers whether there are analogous legal processes in Ontario that inform
how these principles should be balanced in a small estates process. 

These first six chapters all contribute to an understanding of the nature and degree
of the problems currently experienced by small estates within the probate system. In
chapter VII, we recommend that these problems be addressed by creating a small
estates procedure available to estates worth up to $50,000. We conclude that, given
the purpose and benefits of probate, this small estates procedure should operate
within the court system and result in a grant equivalent to probate (with one
modification). However, we recommend that the process for small estates should be
significantly simplified to make it less likely that an estate representative will need to
incur the cost of legal assistance in order to benefit from it.

Some of our recommendations may also improve the process for larger estates, or
estate administration more generally. However, the focus of this project has been
on a more effective administration process specifically for small estates. We have
considered the problems experienced by small estates in the larger context,
taking into account both the original purpose of probate and its role in modern
society.5 Our recommendations are intended to rationalize the probate process for
small estates with the future in mind rather than the past.

We have considered the
problems experienced by
small estates in the
larger context, taking
into account both the
original purpose of
probate and its role in
modern society.
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II. ABOUT PROBATE

A. The Purpose of Probate

1. The Purpose and Benefits of Probate

The primary purpose of probate is to validate the will, where there is one, and
confirm or establish the authority of the estate trustee to act on behalf of the
estate, depending on whether there is a will. From a legal perspective, probate
ensures that the estate is administered by the correct person according to the
wishes of the testator or, where there is no will, according to principles of
succession law. By ensuring that the correct person is in charge, probate goes
some way to protecting the entitlement of the beneficiaries and others with an
interest in the estate. Probate also protects the estate trustee by establishing his
or her authority to act and shielding him or her from liability for actions taken
pursuant to a will if the will is later set aside.6

Probate also has a number of other associated functions. Interaction with the
court system serves to educate an estate trustee to some extent as to the legal
responsibilities that come with his or her role. Probate also provides a public
record of estates so that individuals potentially interested in an estate may learn
about it and assert their claim. Probate is also used to trigger certain limitation
periods for claims against the estate.7

Therefore, the primary purpose of probate is to protect a range of different
interests, most specifically the following:

•  the testator’s intentions (as expressed in the will)

•  the beneficiaries and others with interests in the estate

•  the creditors, and

•  the estate trustee

In a paper commissioned by the LCO for this project, Christine Hakim explains,

The over-arching rationale behind probating estates seems to be
safeguarding the estate against fraud and mismanagement. Whether by
way of an unsanctioned representative, by way of falsely reporting or
mishandling estate assets, or by probating a testamentary document
other than the true last will of the deceased, the rationale behind estate
administration today is to protect the deceased’s estate from being
mishandled, wasted, or otherwise misused.8

By ensuring that the
correct person is in
charge, probate goes
some way to protecting
the entitlement of the
beneficiaries and others
with an interest in the
estate.
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The danger which probate is designed to address has been colourfully expressed
by legal blogger Lloyd Duhaime:

Probate is the fulfillment of a dead person’s decisions in the absence of
the most interested party, the decedent/testator. When a dishonest
person who would be entitled to a large part of the estate if there were
no will (intestate) comes across an original will which leaves him or her
next to nothing, there is but that person’s conscience preventing him or
her from destroying the will and acting as if it never existed. It is a
feeding ground for dishonest people and these opportunities for abuse
need sharp, effective law to protect the citizenry.9

Of course, probate is not a guarantee against occurrences of fraud or improper
administration. Probate is intended to prevent anyone other than the legally
authorized estate trustee from taking control of the estate. However, a properly-
authorized estate trustee may be just as inclined to act fraudulently as an estate
representative who has not been approved by the court. The converse is also true.
An estate representative who is acting without probate may be just as likely as the
estate trustee to administer the estate faithfully in accordance with the
deceased’s wishes.10

In spite of the protective benefits of probate, there is no explicit legal requirement
that estate representatives file for probate. And, since estate administration tax is
payable as part of a probate application, there is strong disincentive from doing so.11

However, there is also another important benefit of obtaining probate. Financial
and other institutions holding the deceased’s assets rely on probate as
authoritative evidence that the estate trustee is legally entitled to receive them on
behalf of the estate. Without this stamp of authority, institutions will often refuse
to release the assets since they risk liability by releasing the assets to the wrong
representative.12 Some institutions may refuse to deal with an estate
representative who has not obtained probate in order to prevent the risk of
liability for improperly disclosing confidential information. 

Financial and other institutions will sometimes agree to waive the requirement for
probate where the assets in issue are small in value or other circumstances suggest
that the risk of liability is low. For example, these institutions are more likely to
waive probate where there is an uncontested will appointing the estate
representative as executor or where the beneficiaries are limited to a spouse or
spouse and adult child. Many institutions will require that the estate representative
and, sometimes, the beneficiaries sign an indemnity. Larger institutions have
established waiver policies. However, the decision to waive probate is ultimately a
discretionary one based on the institution’s internal risk assessment.

There is a great deal of theoretical literature in the United States questioning the
continued need for a court-supervised probate system in modern economic and
social conditions. The LCO reviews some of this literature in section II of the

Financial and other
institutions holding the
deceased’s assets rely on
probate as authoritative
evidence that the estate
trustee is legally entitled
to receive them on behalf
of the estate.
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Consultation Paper in this project.13 However, the LCO has not drawn conclusions
about the continuing desirability or efficacy of the probate system generally. Most
stakeholders in this project clearly believe that the probate system continues to
be necessary in Ontario to regulate the transmission of wealth after death.
Instead, the LCO has focused on the specific needs of small estates in Ontario. In
particular, it has considered whether a new separate small estates process is
merited in Ontario and, if so, whether it should be incorporated into the existing
probate system or operate outside the probate system. This Report should not be
interpreted as a comment on the probate system in the context of larger estates. 

2. Public Misperception about Probate

Probate plays a valuable role in validating the will, if one exists, and establishing
the authority of the estate trustee regardless of whether there is a will, as well as
protecting the interests of various other persons affected by the administration of
the estate. However, the legal protection offered by probate is not typically front
and centre in the minds of estate representatives deciding whether or not to file
an application. Usually, the more immediate concern is whether or not probate is
practically necessary in order to gather in the estate assets. If probate is not
required by institutions holding the assets, then the estate representative will be
very tempted to administer the estate outside the probate system and save the
cost of the estate administration tax and legal fees, as well as avoiding the
administrative burden. 

Therefore, the primary protective purpose of probate may be lost in the financial
calculus to determine whether or not it is necessary to bring in the assets. This is
unfortunate. Probate brings financial benefits, too, in providing some insurance
against fraud or improper administration. More immediately, it might well
dissuade disgruntled family members from pursuing disputes that would
otherwise be subject to expensive litigation. As the Trusts and Estates section of
the Ontario Bar Association noted in its submission to this project, probate may
be particularly valuable to beneficiaries of limited means who do not have the
resources to protect their own interests through litigation.14

Although the benefit of probate as proof of authority to receive estate assets is
valuable in its own right, this benefit should not be viewed in isolation from the
primary protective role of probate. Otherwise, the costs of probate may appear to
overwhelm its benefits. And where an estate is small in value, it may seem
particularly egregious to require the estate representative to complete the
necessary application requirements, thereby exhausting much of the estate’s value.

During the LCO consultations, a surprising number of stakeholders, professional
and otherwise, seemed to view probate as little more than a bureaucratic
impediment to administering the estate. In their view, the goal was to convince
institutions to waive the probate requirement and liberate the assets. These

...[T]he primary protective
purpose of probate may
be lost in the financial
calculus to determine
whether or not it is
necessary to bring in the
assets. 
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stakeholders did not seem to appreciate that anything is lost by avoiding the
probate process altogether.15

Some individual stakeholders who have acted as estate representatives held an
even more negative view of probate. They considered that probate is nothing
more than a revenue stream for government:

Why pay the probate fees for a simple estate with no real estate. The
government doesn’t deserve a share of everything… [Probate is] just a
death tax, plain and simple. And the required lawyers are just another
unwanted expense. Let’s not pretend that the probate system is there to
‘help’ anyone. Beneficiaries are always free to hire a lawyer and pursue
legal action should they feel that an estate is being handled improperly.16

This limited understanding of the function of probate is, perhaps, to be expected
given how closely probate and Ontario’s estate administration tax are intertwined.
The probate process is used as an administrative vehicle for collecting estate
administration tax. The amount of tax due is based on the value of the estate
recorded in the probate application and the tax becomes payable with the filing of
the application.17 However, the probate system itself is both conceptually and
functionally distinct from the tax.18

Probate fees such as the estate administration tax in Ontario, as well as the other
costs of probate, have had implications for estate planning as well. There is a
widespread practice of planning to avoid probate.19 One popular technique is for
people to put their property in joint ownership with their heirs with the intent that
it will be transferred directly to their heirs when they die. According to several
stakeholders, this practice has led to grave concerns about financial abuse where,
for example, an adult child takes control of the property for his or her own benefit
before the parent’s death.20

Probate plays an important function in providing legal protection to beneficiaries
and others interested in small estates as well as to the trustees representing
these estates. It is perhaps difficult to convey this message to estate
representatives where probate is so closely wrapped up with the estate
administration tax regime. The result is public misperception that probate is to be
avoided at all costs. This misunderstanding may be contributing to the problems
that some small estates face under the current probate system. A more balanced
understanding of probate, where the protective function of probate is appreciated
along with its costs, would allow small estate representatives to make a more
informed decision as to whether or not a probate application is merited. 

The probate process is
used as an administrative
vehicle for collecting
estate administration tax
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B. The Probate Process

Probate applications in Ontario are divided into non-contentious and contentious
matters. Contentious matters involve a challenge to the will or the authority of the
applicant and these are dealt with as court proceedings under Rule 75 of the Rules
of Civil Procedure.21 This project is not concerned with contested probate matters.

Non-contentious probate applications are regulated by Rule 74 of the Rules of
Civil Procedure.22 Although supervised by the Ontario Superior Court of Justice,
these do not usually require a court appearance. Instead, applicants complete a
number of application requirements designed to ensure that the will, if any, is
valid and that the applicant has legal authority to administer the estate. A
completed application is filed with the court’s estate office in the county or district
of the deceased’s permanent residence. Court staff review the application to
ensure that it is complete and there are no readily apparent problems with the
information provided. Court staff also search to ensure that there has been no
other application filed in respect of the estate.23 If there are no concerns, the
Registrar may issue a Certificate of Appointment (COA). If there is any doubt about
the information contained in the application, it is referred to a judge.24 Currently,
approximately 80 per cent of probate applications are approved by the Registrar
without the need for referral to a judge.25

There are different requirements for applications involving estates with wills and
those involving estates without wills.26 Applications for estates with a will are
subject to Rule 74.04. The applicant must complete Form 74.4 and attach a number
of supporting documents.27 Form 74.4 is a four page document requiring
information about the deceased person and the value of the estate and information
confirming the applicant’s entitlement to apply to be estate trustee. The application
also contains several standard statements to which the applicant must swear
confirming his or her entitlement to apply and the duty to faithfully administer the
estate. The number and type of supporting documents that must be attached to an
application under Rule 74.04 will vary depending on the circumstances of the
estate. However, standard requirements include the following documents:

•  an original copy of the will and any codicil (a codicil is a testamentary
document modifying a will),

•  an affidavit of execution of the will sworn by witnesses to the execution of
the will, or other evidence of due execution of the will,

•  additional affidavits if the will is a holograph will (handwritten) or if it
appears to have been altered,

•  an affidavit swearing that the applicant has served notice of the application
on all those interested in the estate including the Public Guardian and
Trustee or the Children’s Lawyer, or both, where there are minor or
incapable beneficiaries, and additional documents where the applicant was
not named as executor in the will.28

Although supervised by
the Ontario Superior
Court of Justice, [non-
contentious probate
applications] do not
usually require a court
appearance.
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Applications for estates without a will are subject to Rule 74.05. The applicant
must complete Form 74.14 and attach a number of supporting documents. Form
74.14 requires similar information as for estates with a will but with additional
detail about the marital status of the deceased. The form also requires a list of the
beneficiaries interested in the estate, and the following supporting documents,
among others:

•  an affidavit swearing that the applicant has served notice of the application
on beneficiaries,

•  proof of consent to the applicant’s appointment by beneficiaries who
together have a majority interest in the value of the estate, and

•  an administration bond in the amount of double the value of the estate.29

An estate representative must determine which of the myriad of rules applies to
the particular estate in issue and then identify and complete the necessary forms.
Notice must be served on all beneficiaries and the estate must be valued. Where
there is no will, the applicant must seek the consent of the beneficiaries and
arrange an administration bond.

In addition to these requirements, and regardless of whether there is a will, the
applicant must also pay the estate administration tax due under the Estate
Administration Tax Act.30 After the COA is issued, the applicant has 90 days to file
an Estate Information Return with the Ministry of Finance.31

Once these requirements have been completed and a COA issued, the estate
trustee will proceed to gather in the assets, pay debts and tax liabilities and
distribute the remainder to the beneficiaries. Absent any conflict, this may take
place without any further interaction with the court.32

C. The Cost of Probate

As discussed above, estate representatives may decide whether or not to apply
for probate. For many estates, this decision will be effectively made by the
financial and other institutions holding the deceased’s assets, depending on
whether they require probate before releasing those assets. However, the
ultimate decision is left to the estate representative. This will involve some form of
cost benefit analysis where the costs of proceeding with a probate application are
weighed against the benefits to be gained in probating the estate. For many
estates, this cost benefit analysis will be clear. The net value of the estate (after
paying the costs associated with probate) will be significant enough to justify
proceeding with an application. However, for smaller estates, the cost benefit
analysis may not be so clear. In either case, the estimated costs of probate will be
an essential factor in the estate representative’s decision.

An estate representative
must determine which of
the myriad of rules
applies to the particular
estate in issue and then
identify and complete the
necessary forms.
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Since it is the estate representative who will generally determine whether or not
to apply for probate, the costs of probate include everything experienced as costs
by estate representatives, including all aspects of the probate application,
monetary and otherwise, and the cost of legal assistance when it is required.

1. Total Cost of Probate

In this project, we are concerned with the cost of probate specifically rather than
the cost of estate administration generally. Probate is the gateway to administering
an estate and lawyers are often hired to assist with both. There may not be a clear
distinction drawn between the costs of one rather than the other. Certainly in
consultations practitioners and clients sometimes tended to conflate the two.
However, for the purpose of this project, we are examining all costs associated with
the probate application itself up to the point that the COA is issued.

Probably the best known cost associated with probate is the estate administration
tax payable as part of the probate application.33 This is calculated as a percentage of
the estate’s value. Up to $50,000, estates are taxed at a rate of 0.5 per cent of the
value of the estate. Beyond $50,000, estates are taxed at a rate of 1.5 per cent of the
value exceeding $50,000. A $50,000 estate must pay $250. Estates worth less than
$1,000 are exempt from the tax.

The estate administration tax regime has been controversial and has its share of
detractors among the estates bar as well as in the community generally.34

However, it is only one component of the cost of probate.

For many estates, the biggest cost of probate will be the legal fees involved in
hiring a lawyer to prepare the application on the estate representative’s behalf.
Legal fees must cover the cost of completing the substantive requirements of the
application. They also cover the cost of the lawyer’s expertise and assistance in
navigating the process and advising on the significance of probate and the role
and responsibilities of being an estate trustee. Sometimes these cost elements
are combined into a flat fee which is set depending on the anticipated complexity
of the probate application.

According to cost estimates from practitioners in both rural and urban
communities across Ontario, the flat fee to have a lawyer prepare a
straightforward probate application will generally be somewhere between $1,000
and $5,000, with the majority reporting fees less than $3,000. In Canadian
Lawyer’s 2014 Legal Fees Survey, the average legal fees for probate in Ontario was
reported to be $1,952.35 However, these figures represent probate practice prior to
the new requirement under the Estate Administration Tax Act to file the Estate
Information Return.36 There is some suggestion that this new requirement will

For many estates, the
biggest cost of probate
will be the legal fees
involved in hiring a
lawyer to prepare the
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representative’s behalf.
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require a corresponding increase in legal fees by perhaps $500 to $1,000.37 In any
event, the legal fee will typically cover meeting with the client once or twice, filling
out the application using software and sending notices to the beneficiaries.
Educating the client about the legal responsibilities of acting as estate trustee is
often the most costly component of the legal fee because of the time required.
Usually excluded from the legal fee is the work of gathering information about
estate assets and beneficiaries. At least for estates without extensive assets,
these are typically carried out by the estate representative personally.

There may be some flexibility built into the legal fees charged. For example, the
fee might be increased where there are many beneficiaries. If the practitioner
carries out other services such as locating key information for the application, an
hourly administration fee may be added on. However, except in the case of very
large or very small estates, the value of the estate is generally not taken into
account in setting the legal fee. 

There does not appear to be consensus on what is a reasonable legal fee for a
probate application relative to the estate’s value. The executor of a $19,000 estate
may be reasonably content to pay $1,100 in legal fees for probate, whereas the
executor of a $455,000 estate may complain strenuously about paying $1,700 in
legal fees where the estate is a straightforward one.38 In any event, it seems
unlikely that lawyers are charging too much for this service. The 2014 Legal Fees
Survey noted wills and estates as one area where practitioners feel they have hit a
fees ceiling. Given the increasing costs of overhead, profits are “small or non-
existent”.39

In addition to the estate administration tax and legal fees payable, a probate
application may involve incidental costs associated with finding and serving
beneficiaries with notice, valuing property and so forth. There are also non-
financial costs that may discourage applicants from accessing the process in the
first place. For example, applicants who do not hire a lawyer typically must spend
time and effort looking for alternative means of assistance, educating themselves
about the process and completing the paperwork.

Another significant cost of probate is emotional in nature. The grief and stress
caused by the death of a loved one will add to the challenge of obtaining probate for
even a very simple estate. In consultations, several court staff spoke about the
emotional toll that probate exacts from those who are mourning loved ones,
particularly where there is no lawyer to shield them from the process. Of course,
administering an estate can be highly emotional for someone grieving the loss of a
loved one whatever process is in place, but staff members and other stakeholders
suggested that grief may be exacerbated for someone struggling to satisfy an unduly
complicated process, perhaps without legal assistance. 

The grief and stress
caused by the death of a
loved one will add to the
challenge of obtaining
probate for even a very
simple estate.
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2. Perceived Cost of Probate

Regardless of the actual cost of probate, there is a strong public perception in
Ontario that probate is too expensive and is to be avoided whenever possible. For
some Ontarians, probate is too expensive as a matter of principle, regardless of
what it may or may not cost in any particular case.

Apart from this principled opposition to the costs associated with probate is a
more specific misunderstanding as to the actual amounts in issue. Some estate
representatives have a grossly inflated idea about what probate costs. The LCO
heard about estate representatives who believed that the estate administration
tax would be 15 per cent, or even 30 per cent, of the value of their estate. One
practitioner told of a client who believed that probate was 50 per cent of the
estate and would take 6 months to process.

Some of this misperception seems to stem from general discontent over Ontario’s
comparatively high estate administration tax. However, in truth, Ontario’s tax is
not that far off probate fees in some of the other Canadian provinces.40 It is also
based on the value of the estate, with a higher rate for estates worth more than
$50,000. The misperception might also partly arise from the influence of financial
and estate planners who make their living helping clients to avoid probate. It
might also derive from a more generalized mistrust of probate inherited from the
very different probate system in the United States.41 Whatever the case, no matter
how eminently reasonable is the cost of probate in fact, access to the probate
system will not improve unless the public understands it to be so.

...[N]o matter how
eminently reasonable is
the cost of probate in
fact, access to the
probate system will not
improve unless the public
understands it to be so.
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III. WHAT IS A SMALL ESTATE?

Currently in Ontario, the same probate process applies to all estates regardless of
value, although the estate administration tax varies with value. Therefore, there is
no legal concept of small estate in Ontario. In this project, the LCO has considered
what should be a small estate for the purpose of accessing a simplified
procedure, assuming such a process is introduced in Ontario.

There are several factors to take into account here. This chapter first considers the
current understanding among members of the estates community as to what
constitutes a small estate. Next, the variability of the concept of small estate and
the challenges of measuring this concept are discussed. Third, we consider the
particular value limit and other eligibility criteria most appropriate for a new small
estates procedure in Ontario. We conclude by recommending that any new small
estates procedure should be available to estates with a gross value of no more
than $50,000, regardless of the type of assets.

A. Current Ideas About the Meaning of “Small Estate”

If there was one statement consistently heard during the consultations, it was that
there is no typical small estate for probate purposes. The monetary value of an
estate simply does not correspond to its complexity. A $5,000 estate may require
probate and a $100,000 estate may not. In consultations, we heard several stories
of practitioners probating very small estates for a variety of purposes. For
example, one practitioner probated an estate worth $2,000 in order to prevent the
risk of an earlier will being recognized. 

It is this lack of correspondence between value and complexity that explains why
the cost of probating small estates can be disproportionate to their value. The
possible complexity of even very small estates caused some stakeholders to
argue against the adoption of a small estates procedure with reduced procedural
protections. One practitioner noted:

Difficulties in probate applications are not unique to small estates.
However, the low value creates a perception of unreasonableness about
the need to comply with procedures to protect beneficiaries, creditors,
third parties and others with a potential interest in the estate.42

On the other hand, although practitioners acknowledged the potential
complexities of even small estates, they also noted that many small estates are
straightforward and would benefit from a simplified procedure. Most
practitioners, as well as court staff, supported the goal of improving access to the
probate process for those “simple” small estates.

If there was one
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When asked to set a dollar value defining a small estate, stakeholders expressed a
wide range of opinions. Some urban practitioners suggested $100,000 as a
meaningful value since they find it easier to justify a probate application to their
clients where the estate is worth at least this amount. They reported that clients are
less likely to return after an initial meeting with the practitioner where the estate is
worth less than about $80,000 to $90,000.43

One court staff member suggested $100,000 to correspond with the Simplified
Procedure under Rule 76 of the Rules of Civil Procedure.44 However, other court staff
suggested $25,000 as an appropriate value limit for a small estates procedure,
noting that this amount would not pose as much of a liability risk as higher amounts
would. This amount was also thought to be reasonable because it aligned with the
jurisdictional limit for small claims court. 

Individual estate representatives also had a variety of opinions as to what
constitutes a small estate. These ranged from $5,000 to $1,000,000. The most
common value limit mentioned was $100,000. However, several individuals felt
that an estate should be worth less than $25,000 to be considered small.45

The wide range of opinions as to what is a small estate is evident from the
following responses from stakeholders:

•  $1,000

•  minor assets such as a few thousand dollars in the bank or a vehicle or RRSP
or similar

•  $10,000

•  $10,000 in the bank and no real estate

•  $25,000 - $30,000

•  $50,000 net (calculating on gross value would push more estates with
limited resources into the standard stream)

•  $50,000 without real estate

•  a few thousand dollars or, if there is a life insurance policy, $50,000 to
$100,000

•  $75,000

•  $100,000

•  $100,000 with no single asset worth more than $25,000

•  $100,000 without real estate but $50,000 in rural areas of Ontario

•  $500,000 taking into account real estate

•  anything without real estate – monetary value is irrelevant

•  one asset, one beneficiary – monetary value is irrelevant

•  one person who is both executor and sole beneficiary, or a widowed person
is the executor and there is one child – monetary value is irrelevant
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Clearly, there is no consensus on what currently qualifies as a small estate in
Ontario. In addition to the monetary value of the estate, factors such as the type
of assets in the estate, the presence of real estate and the number and identity of
beneficiaries may also be considered relevant.

Stakeholders also offered several case examples of small estates for which
probate was problematic in some way. These ranged widely in terms of monetary
value as well as other attributes as is evident from the following examples:

•  The deceased died intestate with a car (jointly-owned with her common law
husband) and a bank account of $1,400. The bank told the deceased’s
daughter that she must go to a lawyer and be appointed trustee in order to
obtain the $1,400.

•  The deceased’s estate consisted primarily of tax free savings accounts
worth $33,000. The deceased had not understood that he could designate
his wife as beneficiary of the accounts. The bank insisted on probate. The
issue was complicated because of the client’s language barriers. 

•  A will provided for the testator’s estate to go to his issue “per stirpes” (each
branch of the family receives an equal amount and if the heir has
predeceased the testator, that share is distributed equally among his or her
children). The testator had 9 children but 3 of these predeceased him. Of
those 3 deceased children, 2 had their own children. One had 2 children and
the other had 5 children. Of these latter 5 grandchildren, the practitioner
was unable to locate 2 of them. In total, there were 13 beneficiaries to
locate and particular problems locating 2 of them. This was all for an estate
worth approximately $70,000.

•  A testator with an estate worth $60,000 had prepared his own will by filling
out a form obtained from the internet. A search for the witnesses to the will
came up empty. A banker’s affidavit was filed in place of an affidavit of
execution but was rejected by the registry office as insufficient proof of the
authenticity of the will. As a result, it was necessary to hire a private
investigator for $6,000 to track down the witnesses to the will. One
witness was found in England so that it was necessary to have an affidavit
sworn in that jurisdiction. In total it ended up costing $30,000 to probate a
$60,000 estate.

•  The deceased left a will naming an adult child as executor. The estate was
worth approximately $20,000 and was made up of a bank account, the
Canada Pension Plan (CPP) death benefit, a small investment account and
an entitlement to pension benefits. There were seven or more beneficiaries
including minors. The bank refused to release the assets without probate
even though the executor had been the deceased’s attorney for property
several years before the death. The executor hired a lawyer to obtain
probate. Although the executor was unhappy having to pay lawyer’s fees
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($2,000), the overall process was described as “easy”. The executor
explained, “Because there was very little money left I had no problem with
my family.” The executor had no problem with the probate system but was
upset with the bank’s refusal to waive probate.46

Clearly, there is wide variation in what stakeholders perceive to be a small estate
as well as the range of circumstances perceived to be problematic. 

B. Definition of Small Estate for this Project

Since there is no predetermined or commonly understood concept of what is a
small estate in Ontario, the definition chosen for the purpose of this project
should relate to the primary goal of the project to improve access to probate for
small estates while maintaining its legal protections. Therefore, the definition of
small estate should target those estates for which cost is likely to be an obstacle
to accessing the current system.

Generally speaking, cost tends not to be an obstacle to probating large estates.
Where probate is required in order to collect the assets necessary to administer a
large estate, the estate representative may object to the cost of probate, perhaps
with good reason, but will be resigned to proceed with an application and pay the
associated costs out of the estate. However, for smaller estates, the cost of
probate may be close to or even exceed the value of the estate so that it is no
longer financially worthwhile to probate it. One stakeholder referred to this as the
“walkaway” point, that is, the point at which the estate representative and
beneficiaries are willing to walk away from the assets rather than proceed with a
probate application. This captures the idea of a small estate but it is too narrow
for our purposes. Some small estates will be probated even where it is not
financially worthwhile to do so. For example, the estate representative may
probate and administer the estate out of a sense of duty or loyalty to the
deceased. Or probate may be sought in order to verify the validity of the will
where there is a risk that a third party will bring a will challenge in the future.
Therefore, a small estate for the purpose of this project should also include small
estates that are probated but only by incurring disproportionate costs. These will
include estates worth probating in strictly monetary terms but leaving so little for
the beneficiaries that it is not justifiable on public policy grounds.

The point at which probate costs become an obstacle to accessing probate (whether
or not a probate application is pursued) is a relative concept that will vary both with
the value of the estate and the cost of probate. It will be different in every estate
depending on the nature of the estate, its assets and its beneficiaries, whether or
not there is a will, as well as the costs necessary to respond to these and a myriad of
other potential factors. This point at which cost becomes an obstacle is also partly
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subjective. It will depend on the economic or other resources of the estate
representative and beneficiaries, as well as their personal value system about
finances and frugality. Some estate representatives may choose to apply for probate
and administer a small estate where the net value of the estate only exceeds the
total cost of probate by a few hundred dollars. As noted above, some estate
representatives choose to probate and administer small estates for sentimental or
other reasons even where the costs exceed the value of the estate. In contrast, an
estate representative may find it easier to walk away from an estate with a net value
of hundreds or even thousands of dollars where he or she experiences language,
educational or other barriers to accessing the probate system.

Some assistance in defining the point at which cost becomes an obstacle to access
is found in a recent decision of the Supreme Court of Canada.47 The Court found that
court-imposed hearing fees will be unconstitutional where they effectively deny low
income people the right to bring their claim to court. Chief Justice McLachlin held
that this denial of rights occurs where hearing fees are so high that they cause
undue hardship to the litigant seeking adjudication. The Chief Justice specified that
undue hardship may be experienced not only by impoverished litigants but also by
litigants who must sacrifice reasonable expenses in order to bring a claim.48

There are two important distinctions between the court-imposed hearing fees
considered in the Trial Lawyers decision and the issues in this project. First, the
cost of probate is not a publically levied fee like the hearing fees considered in
that case (although estate administration tax is one element of probate costs).
Second, the probate system does not engage the same rule of law concerns as
does access to civil litigation. Nevertheless, the court’s reasoning does support
the idea that probate costs may be considered an obstacle to accessing the
system even where they do not exceed the value of the estate but are
disproportionate to its value, and even where the estate representative decides to
probate the estate in spite of disproportionate costs. 

Therefore, a small estates process, if it is to be effective, will target those estates
for which the cost of probate often represents a disincentive in accessing probate,

•  whether or not the costs actually exceed the value of the estate,

•  whether or not the estate representative decides to probate the estate in
spite of disproportionate costs, and

•  without regard for the personal wealth of the estate representative and
beneficiaries.

Given the inability to determine the point at which costs impede access precisely,
the value limit for a small estates procedure should err on the side of inclusion.

In addition to this conceptual definition of small estate, there are other factors to
take into consideration in establishing a specific value limit for a possible small
estates process. These are discussed next.
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C. Establishing the Value Limit for a Small Estates Process

Although it is clear that there is no commonly agreed upon value limit for defining a
small estate in Ontario, the LCO’s goal in this project is to further public policy
goals rather than merely reflect public opinion. Our proposed monetary value limit
of $50,000 has been chosen as the best means of balancing the goals of promoting
accessibility to probate and preserving the legal protections of the system. 

1. Defining Small Estate in Relation to Monetary Value

As discussed in the Consultation Paper, the LCO has determined that a small
estate should be defined in relation to its monetary value rather than other factors
such as its relative simplicity.49 The LCO’s project is motivated by a concern for
estate representatives and beneficiaries who must pay disproportionate costs in
order to access the benefits of the probate system. Looking at the monetary value
of the estate in relation to the costs of probate is the best way to approximate the
hardship that estate representatives may experience in accessing probate (or in
choosing not to access probate). Monetary value as an eligibility criterion also
provides a clear cut-off which is important in designing a small estates procedure
that is easy to navigate, and thereby less costly to use.

This approach is in contrast to that taken in British Columbia in its comprehensive
overhaul of B.C.’s succession law resulting in new legislation, the Wills Estates and
Succession Act (WESA).50 The B.C. government rejected the idea of a procedure for
“small estates” but chose, instead, to implement a simplified process for probating
“simple estates”.

Earlier in the B.C. reform process, the British Columbia Law Institute (BCLI) had
prepared an Interim Report on the Summary Administration of Small Estates, in which
it recommended the adoption of a small estates procedure available to estates valued
at less than $50,000 with no real property, both where there is a will and in an
intestacy.51 However, the Ministry ultimately decided against implementing this for
several reasons.52 Apparently, in designing the forms, the small estate form was only
slightly shorter than the usual form. This is unsurprising. The information that BCLI felt
should be included in the small estates declaration was, in some respects, just as
detailed as that required by Ontario’s current probate process. The B.C. government
was not comfortable simplifying the process sufficiently that it would have made it
appreciably easier to use. It found a balance between accessibility and protection
closer to the protection end of the spectrum. There was also concern that banks would
rely on the $50,000 value limit to require probate in cases where they would
otherwise waive probate.53

Small estates procedures in other jurisdictions have tended to define small estate
in relation to “bright line” monetary value limits which apply whether or not the
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estate involves a will.54 For example, Manitoba has a court-based small estates
procedure that is available to estates with a total value of $10,000 consisting of
either personal or real property.55 Saskatchewan has a similar procedure but it is
available to estates worth up to $25,000 and containing exclusively personal
property.56 The Northwest Territories is currently considering the implementation
of a small estates procedure in that province which would be available to estates
having a net value of less than $35,000.57 The Northwest Territories’ draft form
suggests that the provision would apply to estates containing only personal
property, although this is not yet clear.58

Small estates procedures are also in place throughout the United States and are
included in the Uniform Probate Code.59 These similarly define small estate in
relation to a monetary value limit which ranges in different states from US$10,000
to US$275,000. Most common are value limits of US$100,000 or limits around the
US$50,000 mark.60

Australia has several forms of small estates procedure in place and has recently
engaged in a number of reform projects in this area.61 A value limit of AU$100,000
(at time of writing roughly equivalent to CAN$95,000) has been most popular here. 

Of course, there are several possible obstacles to assessing the true value of a small
estate. The value of certain assets may not be clear or their value may change over
time. It may be that only an estimated value of the estate is available at the time of
the probate application with the valuation being finalized only after probate is
granted. Similarly, new assets or additional liabilities against the estate may be
discovered later on. Future legal claims against the estate may also affect its value.

Another challenge is to discourage testators and estate planners from artificially
structuring larger estates so as to fall within the value limit. One way of dealing
with this tendency is to keep the value limit low enough that only genuinely small
estates are likely to be able to fit within it. 

Under Ontario’s probate process, a Certificate of Appointment of Estate Trustee
(COA) operates as a grant of authority over all estate assets whatever their value
and whenever discovered. Traditionally it was the practice that, six months after a
COA is granted, court staff would follow up on COAs granted on the basis of
estimated valuations in order to confirm those valuations. However, there was no
way for court staff to know if new assets had been discovered in the meantime.62

This practice will change now that estate representatives must file Estate
Information Returns with the Ministry of Finance directly.63 Although under the
current probate system, valuation issues may have consequences for the
administration of the estate and the amount of estate administration tax payable,
they do not affect the legitimacy of the estate trustee’s authority.

In contrast, for small estates procedures based on a monetary value limit, valuation
issues may well affect the legitimacy of the estate representative’s authority. For
example, an estate representative might apply to administer a $40,000 estate
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under a small estates procedure based on a $50,000 value limit. Once authorized,
if another $20,000 asset is later discovered, then the total value of the estate will
exceed the small estates procedure’s value limit. In these circumstances, the estate
representative’s authority may be brought into question. 

Several reform projects in Australia have addressed this concern for subsequent
increases to the valuation of small estates. They provide for a monetary value limit
(AU$100,000) but with a safety net provision requiring a formal grant if the estate
is later discovered to exceed the value limit by 120 per cent or 150 per cent.64 In
other jurisdictions, the difficulty of valuing small estates at the probate stage has
been addressed by limiting the estate representative’s authority to the assets
declared in the small estates application procedure.65 If additional assets are
discovered thereafter, the estate representative must re-apply for authority to
administer those assets.

There is also the issue of whether the gross value or net value of an estate should
be used in determining eligibility for a small estates procedure. Both these
measures are used in different small estates procedures in other jurisdictions.
During consultations, the predominant view was that the gross value of the estate
should be used in the interests of keeping a small estates procedure as simple
and streamlined as possible. This also prevents the manipulation of large estates
in order to fit within the value limit.66

A novel approach to the definition of a small estate was suggested by the Office of
the Children’s Lawyer (OCL). Approaching the issue from the perspective of minor
beneficiaries, the OCL suggested that it was not the value of the estate as a whole
that was relevant but, rather, the value of particular beneficial interests in the
estate. A small estates process based on total estate value would mean that
minor beneficiaries with equal financial interests in different estates would
receive different levels of legal protection. This makes sense from the perspective
of vulnerable beneficiaries but a small estates program based on the value of
beneficial interests would not be practically feasible. In particular, the value of
beneficial interests will not always be known at the point that an application for
probate is filed.

2. Other Possible Eligibility Criteria

Any feature of an estate that tends to contribute to its complexity, thereby
increasing the costs of probate, is potentially relevant to assessing eligibility for a
small estates procedure. However, complicating factors do not necessarily
indicate one way or another whether a small estate should be eligible for a small
estates process. From one point of view, greater complexity means increased
barriers to accessing probate so that the estate should be eligible for a small
estates procedure in order to ensure that the estate is administered. From another
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point of view, greater complexity means greater potential for fraud or improper
administration so that the estate should be not be eligible for a small estates
procedure but should be subject to the protections of the full probate process.

For example, the absence of a will (intestacy) tends to increase the complexity and
cost of probate.67 During consultations, court staff reported more problems with
applications by small estates involving intestacies. Even with intestacies valued as
low as $5,000 or $10,000, financial institutions will send family members to the
courthouse to get the “paperwork” before they will release the assets. In many
cases, these family members have very little understanding of the significance of
probate and the estate is clearly too small to warrant it. So these estates might
receive the legal protection of probate appropriate for the degree of complexity
involved in administering them, but at an entirely disproportionate cost. In some
circumstances, complexity arguably weighs in favour of eligibility for a small
estates procedure in spite of the loss of legal protection that entails.

Most jurisdictions with the exception of a few such as New Jersey and Louisiana,
do not distinguish between testacies and intestacies in their small estate
procedures.68 It may be that, as with many of the elements of small estates, there
are too many possible variations to generalize about what is the “typical” small
estate.

A few jurisdictions also have additional eligibility criteria. Some small estates
procedures determine eligibility in part by what kind of property is in the estate.
For example, Saskatchewan, Iowa and Michigan restrict small estates procedures
to estates with personal property only.69 BCLI’s proposed small estate procedure
also would have excluded real estate, likely because B.C.’s Land Title Act
expressly requires probate for transmission of real property after the owner’s
death.70 Ontario’s Land Titles Act does not make this a legislative requirement
although probate is required as a matter of policy.71

Some jurisdictions have two value limits which apply depending on the identity of
the beneficiaries. For example, Maryland has a small estates procedure for estates
worth less than $50,000 but this value limit increases to $100,000 where the
spouse is the sole beneficiary.72

All these considerations demonstrate the complexity around the concept “small
estate” and the various factors in addition to monetary value that might be
considered relevant to eligibility for a small estates process.

3. The Value Limit for a Small Estates Process: The Conclusion

Although the question of eligibility for a small estates process has been answered
by highly varying amounts and other criteria, a small estates process itself must
be simple and easy to use in order to be successful. The above discussion
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demonstrates that there is no logical array of eligibility criteria that will neatly
capture that category of estates for which access to probate is unduly
compromised. Value is relative and other factors such as the type of assets and
the number and identity of the beneficiaries may impact the cost of probating the
estate. In these circumstances, the LCO concludes that a bright line monetary
eligibility limit for a small estates process best balances the goals of accessibility
and legal protection. 

A more challenging issue is what monetary value limit makes most sense in the
Ontario context. The focus of this project on accessibility leads us to conclude that
the value limit should be a modest number encompassing those estates for which
access to probate really is in danger but excluding larger estates for which a small
estates process would be primarily a convenience.

For this reason, we have concluded that the relatively large monetary limits of
some U.S. small estates procedures are not appropriate for the design of an
Ontario small estates procedure.73 Traditionally, probate in the U.S. requires a
court hearing and can be a costly procedure compared to Ontario standards.74

Where costs are higher, it follows that they will pose an obstacle for higher value
estates.

The LCO has concluded that a value limit of $50,000, being the gross value of the
estate at the time of the deceased’s death, should achieve the best balance
between accessibility and legal protection for the greatest number of Ontario
estates. The figure of $50,000 was chosen for several reasons. First, considering
that the cost of hiring a lawyer to obtain probate is typically between $1,000 and
$5,000, a $50,000 value limit should be ample to capture almost all Ontario
estates for which cost poses an obstacle to accessing probate while also allowing
for inflation.

Second, a $50,000 value limit should be low enough to discourage large estates
from using estate planning strategies to fit within the small estates process. In
most cases, the legal costs involved in restructuring a large estate to fit within a
$50,000 value limit would likely exceed the potential savings.

Third, a $50,000 limit would capture most vehicle transfers in Ontario. Motor
vehicles are assets that are typical of small estates. A $50,000 limit would as a
practical matter also exclude almost all real estate in Ontario. Real estate is not
usually typical of small estates and its transfer involves additional procedures
under Ontario’s Electronic Land Registration System (E-LRS) which will typically
require legal representation.75 In any event, the LCO has concluded that real
property as part of a small estate should not preclude access to a small estates
procedure.

Fourth, a value limit of $50,000 also falls within the range of other analogous
value limits in Ontario law. For example, under the Estate Administration Tax Act,
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the amount of tax payable in relation to estate value jumps from 0.5 per cent to
1.5 per cent where the estate is worth more than $50,000.76 Also, the Ontario
Small Claims Court jurisdiction covers claims up to $25,000. This amount was
chosen several years ago in 2010 and it applies to specific claims rather than the
total value of someone’s property.77 Therefore, a value limit of $50,000 for the
total value of a small estate is, at least, reasonable in relation to the $25,000
small claims limit.

The LCO has also considered how best to address the risk that a small estate
valued at $50,000 or less at the time of applying under a small estates procedure
will subsequently be re-evaluated to be worth more than $50,000. We have
concluded that a Small Estates Certificate should be limited to the particular
assets specified in the application rather than being a general grant in relation to
the total estate as is currently the case in Ontario’s probate system. If new assets
are discovered in a small estate and the revised value of the estate remains under
$50,000, the estate representative would be able to file a summary amendment to
the certificate so that his or her authority would expand to encompass the new
assets. Only one amendment would be permitted per estate. If new assets are
discovered that brings the revised value of the estate over the $50,000 value limit,
the estate representative would be required to file under the regular probate
stream for a COA. In this latter scenario, actions already taken pursuant to the
Small Estates Certificate would remain valid under ss. 47(1) of the Trustee Act.78

The LCO believes that this method of dealing with subsequently discovered assets
is preferable to the Australian approach of having both a value limit and a second
larger value limit as a safety net. Two value limits would complicate what is
intended to be a very simple process. Also, a small estates process that does not
link a grant of authority to particular assets would provide limited means for
enforcing value limits against estate representatives who undervalue the estate.
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IV. SMALL ESTATES AND THE CURRENT 
PROBATE SYSTEM 

The project was motivated by concerns that probate may be disproportionately
expensive for some small estates and that the process may be sufficiently
complex that the estate representative may not undertake probate and may
abandon the assets or fail to distribute them appropriately. A threshold issue in
the project is to assess the extent of this perceived problem. To what extent can
we say that estate representatives of small estates in Ontario currently have
difficulty accessing the probate system or that difficulties lead them to ignore the
probate system? In using the term “small estate”, we refer to estates worth up to
$50,000, as explained in the previous chapter. After considering the evidence of a
problem probating small estates in Ontario, we consider how particular elements
of the current probate process may contribute to this problem.

A. What We Know about the Use of the Probate System

Unfortunately, there is no empirical evidence addressing these questions. Ontario
gathers very few statistics on probate applications and there are no statistics at all on
the administration of estates outside the probate system. We do know that between
2009 and 2012, there were about 17,000 probate applications with a will and 3,000
applications without a will filed in Ontario annually.79We do not know the value of the
estates subject to these applications, nor whether the applications were made by
individuals or lawyers acting on their behalf. According to a very informal poll of
estates court staff throughout Ontario, anywhere from 10 to 40 per cent of probate
applications are for estates worth less than $100,000.80

There are even fewer statistics on the number of estates that are administered
without probate. A rough idea can be inferred by comparing the number of probate
applications to the number of deaths in Ontario over the same period. Between
2009 and 2012, there were approximately 90,000 deaths in the province annually.81

Thus we may surmise that less than one quarter of Ontario estates are being
probated. Of those not being probated, many will be large estates using estate
planning techniques to avoid the need for probate. There is no way of knowing how
many small estates are administered without probate in Ontario. Similarly, there is
no way of knowing how many small estates are not administered at all.

There is some empirical evidence available in other jurisdictions. The British
Columbia Law Institute (BCLI) reported that in 2004/2005, 44 per cent of British
Columbia probate applications were valued at less than $100,000.82 In 2011, the
Law Commission of England and Wales released a report on Intestacy and
Family Provision Claims on Death. The Commission found that more than half of

There is no way of
knowing how many small
estates are administered
without probate in
Ontario. Similarly, there is
no way of knowing how
many small estates are
not administered at all.



final report:  simplified procedures for small estates

Law Commission of  Ontar io26

all estates are administered without a formal grant and that these are most
likely to be intestate.83 Intestate estates are generally of a lower value than
where there is a will.84

Although there is no empirical evidence in Ontario confirming that estate
representatives of small estates do not access the probate system, the
consultations revealed significant anecdotal evidence of a problem. This was
particularly the case in speaking with court staff and government representatives.
Court staff members are on the front lines dealing with small estates. They
described frequent situations where bereaved family members are told by
financial institutions or other agencies that they must fill out a form at the court
office before the financial institution will release the deceased’s assets. These
family members are not aware of the significance of probate and the estate assets
are not sufficient to cover the cost of a probate application in any event. Court
staff cannot give legal advice but they typically try to explain the nature of estate
administration and some suggest that the person try to negotiate with the bank.

Most estates practitioners agreed with the need for small estate reform in Ontario.
Although a few practitioners denied that there was any problem, particularly given
the dearth of statistics, the majority of practitioners had either experienced
disproportionate costs probating small estates themselves or were aware of the
problem anecdotally. 

There were differing views on the extent of the problems experienced by small
estates. Many estate practitioners felt that the current probate system needs only
minor reforms to accommodate small estates, such as simplifying the forms. One
noted that the problem is not with the procedure itself but whether it is
economically feasible to get involved.85 According to another, “the system is not
broken. It lumbers along.”86

Other estates practitioners felt that there are problems with the probate system
but that these are not unique to small estates. They suggested that the scope of
the project was artificially narrow and that the system should be looked at
globally:

The current system is not terrible. It has problems but they exist for most
estates. It is possible to get probate for small estates on an affordable
basis in most cases. Some of the problems that exist are created by the
deceased failing to do basic planning. Therefore, I am reluctant to see
time and money spent to solve only part of a larger problem when overall
reform could benefit a wide range of estates.87

The system is laborious and hard to explain; the time involved in
obtaining probate is unduly long and the restrictions and demands
imposed by banks makes [sic] it almost impossible to avoid. I do not
know that it actually protects creditors.88
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Still other estates practitioners reported particular problems probating small
estates and they supported the idea of a new streamlined process directed
specifically at small estates.

The LCO also heard stories from individuals who have acted as estate
representatives, both of problems obtaining probate for small estates as well as
problems administering small estates without probate.89 However, there were also
reports of probate being obtained without much problem. 

The extent of the problem probating small estates in Ontario is unclear not only
because of the lack of empirical data on the probate system, but also because
there is no shared conception of what is a “small estate” in Ontario. Although
most stakeholders agreed that some kind of reform is necessary, their
suggestions as to the nature and extent of reform varied widely depending on
their personal definition of a “small estate”. 

B. Evidence of a Systemic Problem with Small Estates and Probate

In addition to the anecdotal evidence of a problem, there is also evidence of
systemic challenges with the way that financial and other asset-holding
institutions deal with small estates both within and outside the probate system.
Institutions, both public and private, rely on probate to satisfy themselves of the
estate representative’s legal authority to represent the deceased. Without this
stamp of authority, these institutions bear the risk of liability if they pay estate
assets to or otherwise deal with the wrong estate representative. Stakeholders
from certain institutions explained that they have a legal duty to require probate
in these circumstances even where the cost of obtaining probate exceeds the
value of the estate.

For example, some financial institution stakeholders expressed concern about
managing their risk of liability while being responsive to waiver requests in
appropriate circumstances. Other financial institutions saw the problem not so
much as risk management as in complying with their legal duty to deal only with
properly authorized representatives. A third problem commonly expressed was the
unpredictability and client dissatisfaction caused by inconsistent waiver policies
among different financial institutions and even within the same institution.

The Canada Revenue Agency (CRA) is a particular example of an institution that is
legally obliged to require probate of estates in certain circumstances. The estate
representative is required to file the deceased’s final tax return with the CRA. The
CRA is required under section 241(1) of the Income Tax Act to deal only with the
legally authorized representative of a deceased taxpayer.90 Therefore, the CRA
views probate as a legal requirement rather than a matter of cost/benefit analysis,
particularly in the case of intestacies. However, the CRA will exercise discretion to
waive probate in limited cases where there is evidence of undue hardship.91
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There are also other government agencies with similar ambiguous situations to
address. For example, under section 515(2)(d) of the Criminal Code, an accused
may post cash bail personally.92 Typically this amount is not more than $5,000.
Once the case is concluded, so long as there is no forfeiture order, the cash is
returned. Where the accused has died in the interim, family members may claim
the money instead. However, it is not clear what evidence should be required by
government officials in order to establish that the claimant is legally entitled to
receive the money. As of yet, no rules have been developed to address this issue.93

Evidence of a systemic problem is particularly acute for administrators of pension
plans attempting to pay out death benefits where the beneficiary is the employee’s
estate. The pension plan administrator has a statutory duty under section 45 of the
Pension Benefits Act to require from the person entitled to a benefit the information
necessary to calculate and pay the benefit. So long as the administrator requires
this information, he or she may rely on it in determining who is legally entitled to
receive the benefit.94 However, the administrator will not be discharged where there
is actual notice that the person is not entitled to the payment or where there is “an
inaccuracy in or impropriety with respect to the information provided”.95 Therefore,
administrators will generally require probate before paying out death benefits to an
estate. Where there is a will, some pension plans have adopted policies to waive
probate in the case of benefits worth less than $50,000 for example. However,
where there is no will, the claimant has no presumptive authority to act on behalf of
the estate and there is nothing an administrator can rely on to indicate that it has
met its statutory obligation in section 45.96

This can be a problem on an institutional level for pension plans with many small
accounts.97 Estate representatives are often unwilling to apply for probate for
these small amounts and instead choose to abandon them. The LCO heard in
consultations this happens in a “substantial number” of cases even where the
benefit is as much as $2,000 or $3,000. The problem for these estate
representatives is not only the cost but also what they see as the aggravation,
time, energy and “hassle” of the probate process. 

In spite of the absence of empirical data on the extent of the problems experienced
by small estates in Ontario’s probate system, it seems clear that a problem exists.
There is a problem for individual estate representatives who must pay for a legal
process the purpose of which they do not understand, yet the effect of which may
be to eat up a substantial portion of their inheritance. The precise nature and
extent of this problem depends on how “small estate” is defined. There is also a
systemic problem in that probate is the commonly accepted means of establishing
legal authority under several statutory regimes, both provincial and federal. Where
the practical reality is that there is no money in the estate to pay for probate or to
make it worthwhile to do so, this creates gaps in those regimes and leads to
uncertainty about who should be entitled to collect estate assets.
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C. Particular Probate Requirements that May Pose a Challenge
for Small Estates 

In order to determine whether a small estates process makes sense for Ontario
and, if so, how best to design it, it is necessary to understand the specific
difficulties experienced by estate representatives of small estates under the
current probate system.

The LCO heard a range of views from practitioners about the degree of difficulty
experienced by small estates under the current process. A few practitioners were
adamant that the existing forms are easy to complete and there is no problem
with the process. Other practitioners reported having trouble justifying the cost of
probate to their clients with small estates. Rural practitioners, in particular, spoke
of clients who were caught between the bank’s requirement that they obtain
probate and the disproportionate cost of doing so.

These perspectives from practitioners are useful but they do not tell the whole
story. The estate representatives of very small estates will not go to a lawyer. They
are more likely to seek advice from their financial institution or court staff. In the
LCO’s consultations with these stakeholders, a somewhat fuller picture emerged
with respect to small estates. For many of these estates, the probate process is,
for practical purposes, inaccessible. 

What is it about the current system that complicates the probate process for small
estates and drives up costs? There are numerous factors that may come into play
and some (not all) are discussed below. Some of these affect small estates in
particular but most are difficulties that may arise in any probate application,
regardless of value. Some factors, such as strained relationships among surviving
family members, would complicate even an ideal probate process.

1. Absence of a Will

Roughly 50 per cent of Canadians do not have a will and, for 30 per cent of these,
the reason given is that they do not have enough assets to justify making a will.98

Unfortunately, there are no statistics available on the relative value of Ontario
estates with and without wills. It might be assumed that estates without wills
tend to be smaller in value but this is not necessarily the case, particularly where
a will exists but has been lost (or hidden). 

In consultations, estates practitioners consistently reported having fewer files
involving intestacies. It may be that estate representatives of estates without wills
are less likely to hire a lawyer to assist with probate. Again, it does not necessarily
follow that estates without wills are smaller in value. 
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Whatever the incidence and value of small estates without wills in Ontario, the
absence of a will is a key factor (perhaps the key factor) tending to complicate the
probate process. A will naming an executor establishes the testator’s intentions
so that the role of the court is limited to authenticating the will and ensuring that
the applicant is, indeed, the executor named by the testator.99 However, where
there is no will, the deceased’s intentions are unknown and the court must
exercise its discretion to appoint an appropriate estate trustee according to the
statutory framework in the Estates Act.100 This additional responsibility on the part
of the court necessitates additional information from the applicant including:
renunciations from anyone with a prior entitlement to be estate trustee, consents
from beneficiaries entitled to a majority of the value of the estate assets and
evidence that the applicant has obtained an administration bond.101

Applying for probate in intestacy may be particularly complicated where the
deceased was living in a common law relationship. Although a common law
spouse may act as estate trustee in intestacy, he or she is not a “spouse” for the
purposes of the Succession Law Reform Act and, therefore, is not entitled to
inherit under the distribution scheme in Part II of the Act.102

The additional requirements for obtaining probate in intestacy may also pose
practical difficulties for an applicant or his or her lawyer. For example, according
to practitioners, it is more often necessary in an intestacy to track people down.
Usually, no one, including the client, will have all the information necessary to
complete the probate application. 

Also, as is the case with any negative assertion, it may be difficult to establish
that there is no will. Family members frequently do not have that kind of personal
information about the deceased. One survey found that only 54 per cent of
Canadians have spoken to their family about their intentions for their will.103 The
fact that the estate representative has not heard about a will does not mean that
one does not exist. Most concerning, and a significant gap in the current probate
system, is the possibility that a family member may hide a will that is not in their
best interests.

Form 74.14 under Rule 74 of the Rules of Civil Procedure requires the applicant for
probate in an intestacy to swear the following oath:

I have made a careful search and inquiry for a will or other testamentary
document of the deceased person, but none has been found. I believe
that the person did not leave a will or other testamentary document.

Even estates law specialists in Ontario are not clear on the extent of this duty to
make a “careful search”. Applicants represented by a lawyer may pay $400 to
$800 to post a notice in the newspaper or a professional journal seeking
information about the existence of a will. However, it is hard to say how often
these notices are read. The LCO heard that some communities of estates
practitioners have developed informal email systems to alert each other to new



estates and will searches. Neither of these avenues is likely to be available to an
estate representative of a small intestacy who cannot afford a lawyer.

These factors will tend to complicate the probate process and increase costs for
all intestacies. But for small intestacies, the increased costs are more likely to
discourage estate representatives from accessing the probate system at all. This
can have particularly severe consequences where there is no will. The existence of
an apparently valid will is often sufficient to convince financial institutions to
waive the probate requirement for small estates.104 However, where there is no
will, financial institutions generally refuse to waive probate even for small estates.
This is understandable. Financial institutions are faced with the same dilemma
that courts have in these circumstances. Without a will, there is no clue as to the
testator’s intentions and no presumptive authority on the part of the estate
representative. The institution must rely heavily on its own risk assessment to
determine who is entitled to administer the estate. Without a will, most financial
institutions are unwilling to take this chance. Often, the result is that the estate
representative is stuck. He or she may not be able to afford or be willing “to front”
the cost of probate and cannot access the estate assets without probate. As a
result, the assets are abandoned.

As will be discussed further below, the difficulties faced by small estates without
wills in Ontario’s probate system is the most immediately urgent problem identified
in this project. Ideally, a small estates procedure would bring these small
intestacies into the probate system thereby ensuring that estate assets are not left
languishing in institutional accounts but, instead, find their way into the hands of
the beneficiaries as provided for in Ontario’s Succession Law Reform Act.105

2. Where There is a Will (There May Not Always Be a Way)

Where there is a will, the probate application requires evidence that the will is
legitimate and that it is the final will of the deceased. The original will and any
codicil must be attached to the application.106 Additional evidence is provided in a
series of forms appended to the application.

One requirement that sometimes poses problems for estates of any value is the
requirement that a witness to the execution of the will file an affidavit of execution
(Form 74.8).107 Ideally, this affidavit is sworn at the time the will is executed and is
stored with the will. However, it is not uncommon that the affidavit is missing and
the witnesses have died or cannot be found. In this case, the applicant must seek
other evidence of “due execution”. Banks have traditionally been asked to provide
an affidavit based on the testator’s signature card. However, bankers are becoming
increasingly reluctant to do this since, with the advent of electronic banking, they
are less likely to know their client. One practitioner recalled a case where the
testator had signed his signature card at age 16. By the time he died at age 57, his
signature had changed and the bank refused to provide an affidavit.
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Even if it is possible to obtain an affidavit, it may not be enough on its own to
convince the court that the will is legitimate. Costs of probate may be increased
by any of these factors: searching for witnesses to the will, assembling alternative
evidence of due execution and obtaining legal advice when the application does
not go as planned.

Probate will also be complicated if the will is a holograph will (entirely in the
testator’s handwriting) or has been altered. This increases the risk that the will is
not authentic or does not represent the testator’s true intentions. The probate
application must include additional elements to address this risk. In the case of a
holograph will, the applicant must file an affidavit (Form 74.9) that the
handwriting and signature are that of the deceased.108 Where the will has been
altered, the application must include another affidavit (Form 74.10) comparing the
will then to its condition at the time of execution.109

Form 74.9 requires the affiant to attest to the statement: “I was well acquainted
with the deceased and have frequently seen the deceased’s signature and
handwriting.” Whether or not this will lead to increased probate costs will depend
on how easy it is to find someone who can satisfy these conditions. Form 74.10
must be sworn by someone who witnessed the execution of the will.

The practical reality is that any will may raise a red flag and result in increased
probate costs, particularly those that are not professionally drafted. Estate
representatives may find it difficult not only to complete the forms, but also to
navigate any complicating factors that may arise without legal assistance.

What would be the consequences if a small estates procedure were available for
small estates unable to bear the costs of assembling the evidence that the will is
valid? Eliminating some of the evidentiary requirements would likely lower the
associated application costs and make it possible for more small estates to
access probate. On the other hand, reducing the standard of proof that the will is
valid would increase the risk that the estate will be administered under the wrong
will. There is a clear conflict between accessibility and accuracy of the process
here, one that must be balanced in developing any small estates process.

3. Family Dynamics

Family disputes may be an overarching complication in probating estates of any
value. Family disputes lead to other complications such as difficulties obtaining a
copy of the will and identifying the estate assets. Common law or subsequent
marriages increase the likelihood of disputes, especially where there is no will.
Disputes are more likely to arise when the deceased is the last member of a family
group and inheritances pass outside the more usual avenues from spouse to
spouse or parent to child.
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These are difficulties that are shared by estates of any value. Just because the
monetary value of an estate may be small does not mean that family members will
not fight about it. As one government representative pointed out, “[p]eople get as
angry and bitter about $1,000 as $100,000 when it is ‘family’”.110

The complications caused by family disputes affect the entire estate
administration process and in many cases are simply irresolvable. Once disputes
move into the litigation process, estate assets are quickly eaten up by court costs.
Parties are emotional and will sometimes fight far beyond the point that it makes
financial sense to do so. However, depending on the form it takes, a small estates
process could ensure that more of these disputes are played out within the
structure and protections of the court system.

4. Finding a Willing Applicant

Rather than fighting for control of an estate, some families will not be interested in
administering an estate at all. Particularly for small estates, it may be difficult to find
someone willing to take on the cost and responsibility of acting as estate
representative. Family members may not be able to cover the upfront cost of
obtaining probate. Or they may shy away from taking on responsibility where
executor fees are not sufficient financial incentive. Where an estate is so small that
it is possibly insolvent, lawyers may advise estate representatives to renounce their
position so that they avoid becoming responsible for paying creditors where there is
not enough in the estate to cover the deceased’s debts.111

The Ontario Public Guardian and Trustee (OPGT) has authority under the Crown
Administration of Estates Act to apply to be estate trustee where there is no one
else to take on that role.112 However, this jurisdiction is exercised only as a last
resort and only in relation to estates with a net value of $10,000 or more.113

Where there is no one willing to act as estate representative, it can be difficult to
deal with immediate problems such as making funeral arrangements. A longer
term concern is whether the estate will be administered at all.

5. Capacity Issues

Capacity issues involving one or more beneficiaries necessarily complicate
probate applications of any value. Minors or incapable persons having an interest
in an estate are protected by the requirements in Rule 74 that notice of any
probate application be provided to the OPGT or the OCL or both.114 The OPGT or
the Office of the Children’s Lawyer (OCL) or both will play a supervisory role over
the probate proceedings with the degree of their involvement determined by the
nature of the interests at stake.
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For example, where minors have a beneficial interest in an estate, the OCL will
ensure that the minor is paid according to the terms of the will and may seek an
accounting where there is no will or no trust terms in the will. Where the minor’s
share exceeds $10,000, the OCL will ensure that it is paid into court as required
under section 51 of the Children’s Law Reform Act (CLRA).115 If the OCL has
concerns about the administration of the estate, it will require the estate
representative to bring a court application to pass the estate accounts.

It is important to note that the OPGT and OCL receive notice of vulnerable beneficial
interests in an estate only where a probate application is filed.116 Under the current
probate system where it seems that many estate representatives of small estates
may not file probate applications, vulnerable beneficiaries may not be receiving this
protection. One of the arguments in favour of introducing a simplified probate
process for small estates in Ontario is that it would encourage more estate
representatives of small estates to file for a Small Estates Certificate. This would
bring these small estates within the protection of the probate system and would
trigger legal protections such as notice to the beneficiaries (including OPGT and OCL
in respect of vulnerable beneficiaries). On the other hand, the opposite argument
can be also made, that small estates with vulnerable beneficiaries should not be
eligible for any small estates process because the current court supervised probate
system affords crucial protection to these beneficiaries. The OCL took this latter
position in its submission to the LCO.117 However, again, this argument is premised
on the assumption that the estate representative applies for probate in spite of
disproportionate costs.

6. Obligation to Post Security

Some probate applications are significantly complicated by the requirement that
the estate representative post security with the application. This is a requirement
where

•  there is no will,118 

•  there is a will but the applicant is not named in the will as executor,119 or

•  there is a will but the applicant is not resident in the Commonwealth.120

According to the Estates Act, the security must be for an amount that is double the
value of the estate (subject to the court’s discretion).121

The security requirement acts as a safeguard against improper administration of
the estate where the testator has not vouched for the estate representative in the
will or where the estate representative is beyond the jurisdictional reach of the
court. Several stakeholders emphasized that, in spite of the trend to seek a waiver
of the bond requirement, it continues to be an important protection against
misappropriation of the estate assets in many cases and, most particularly, where
there are minor or incapable beneficiaries. However, in the case of small estates,
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the current bond requirement is generally thought to be impractical. In
consultations, court staff indicated that one of the biggest difficulties people
experienced with small estates is meeting the security requirement where there is
no will. Estate representatives may not know where to get a bond or may not have
the personal assets to qualify for a bond. For estates worth less than $100,000,
Rule 74.11 allows the use of a personal surety, such as a family member or friend,
but the amount of the bond still must be double the value of the estate.122 Bonds
also add time pressure to complete the administration since they are subject to a
yearly fee.

Where an estate representative is unable to obtain a bond, there may be no one
else to apply for probate. This will be particularly detrimental to minor or
incapable beneficiaries who are not in a position to protect their own interest in
the estate.123

The practice has developed for applicants to file a motion to dispense with the
bond requirement as part of the probate application.124 This is a paper proceeding
and is frequently successful.125 However, there is no standard form for bringing
this motion and it is an area where estate representatives with no legal
representation may be particularly disadvantaged.

7. Identifying, Finding and Notifying Beneficiaries

Rule 74 requires that notice of a probate application be served on “all persons
entitled to share in the distribution of the estate”.126 There is no guidance on how
legal entitlement is to be determined and establishing who is entitled would
presumably be a significant challenge for many applicants without legal
assistance.

Once identified, beneficiaries must be found. In an increasingly global world,
beneficiaries are more likely than in the past to be living in areas far from Ontario.
However, in an increasingly online world, electronic searches are more often
successful in locating them. Other modern tools such as DNA testing may also
come into play here. Complications in identifying and finding beneficiaries may
occur in a small estate just as in a large estate, but will result in disproportionate
costs in the former.

Once beneficiaries are found, the rules provide that the estate representative
must send notice of the application in set forms. There is a different form to be
completed depending on whether there is a will or no will (forms 74.7 and 74.17
respectively). Service is by regular letter mail to the person’s last known
address.127 Notice is also to be sent to OPGT and OCL where there are minor or
incapable beneficiaries.128

August  2015 35

small estates and the current probate system

...[C]ourt staff indicated
that one of the biggest
difficulties people
experienced with small
estates is meeting the
security requirement
where there is no will.



final report:  simplified procedures for small estates

Law Commission of  Ontar io36

During the consultations, several stakeholders indicated that contacting
beneficiaries was not a problem even where, for example, there were seven or
more beneficiaries or where a beneficiary lived overseas. One practitioner
indicated that, in 17 years of practice, there was rarely any extra effort required to
locate beneficiaries. Some court staff agreed that, in their experience, locating
beneficiaries is not usually a problem.

Nonetheless, this requirement may be particularly challenging for estate
representatives without legal assistance. As Hakim notes:

It is critical to remember that the average Ontarian has little or no
experience with court forms or affidavits. In my practical experience, and
in the experience of the practitioners I spoke with, preparing the Notice,
deciphering who exactly should receive the Notice, understanding and
completing the prescribed method of service, correctly preparing an
Affidavit, and having it properly sworn, is a daunting task for most people
and one of the biggest barriers to accessing the probate system.129

Again, these difficulties may be greater in the case of small estates where the
estate representative is less likely to have legal assistance.

8. Valuing the Assets

Another requirement on the application form for probate is a valuation of the
assets of the estate.130 In Ontario, the valuation must be divided into real estate
(net of encumbrances) and personal property. However, until recently, there was
no need to break the value down into individual assets.131 The valuation is used to
calculate the estate administration tax payable.132 If the estate representative is
unable to determine the value at the time of the application, an estimated value
may be provided along with an undertaking to provide a final figure within six
months of the Certificate of Appointment (COA) being issued.133

During consultations, there were mixed opinions about the difficulty involved in
valuing property for the purpose of the probate application. Some practitioners
felt that valuing rural property can be problematic. Others felt that professional
appraisal reports were reliable and that the process worked fine.

According to Hakim,

In my practical experience, it can be a lengthy proposition to ascertain all
of a deceased’s assets and liabilities, and obtain valuations of them. If
disclosure from financial institutions is required for such valuation to
occur, or where the deceased’s estate may require valuations of stock,
corporate shares or personal property, or if the estate representative has
low financial literacy, the requirement of the valuation and/or inventory
can be a bar to accessibility, as it can present too many difficulties for
estate representatives to complete without professional assistance.134
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Valuation difficulties are not unique to large estates. Small estates are not
necessarily simple estates. They may contain assets that are difficult to value
although they are not valuable.

Court staff expressed concern about the reliability of the valuation figures
contained in probate applications. For example, apparently some practitioners
have a practice of always claiming $50,000 as the value of real property and will
not include an undertaking to correct this number. Court staff will scrutinize
applications to determine whether there is any reason to doubt the valuation
provided but they cannot look behind that valuation. Where an estimated value
has been provided, court staff traditionally followed up with the estate trustee at
the six month point.135 However, there was no means for taking into account
assets discovered thereafter. Presumably, the new verification and audit
regulations introduced by the Ministry of Finance are intended to address these
kinds of concerns. These regulations are discussed in the next section
immediately below.

Problems with the valuation of property may affect estates both large and small
depending on the assets involved. They are of concern to this project only to the
extent that they may increase the overall cost of probate beyond the resources of
estate representatives of small estates. 

9. Estate Administration Tax and Estate Information Return

If valuing the assets was traditionally difficult for some unrepresented estate
representatives, then the new audit and verification regulation introduced by the
Minister of Finance in January of this year will most likely increase this barrier.136

This regulation adds a new layer to the probate process by requiring estate
trustees to complete and file a form listing details about each of the assets in the
estate. The form must be filed with the Ministry of Finance within 90 days after the
issuance of a COA.

This new regulation completes Ontario’s estate administration tax regime which
has been under development since 1992. That was the year that the government
tripled the amount payable in probate fees at that time.137 This resulted in a legal
challenge and in 1998 the Supreme Court of Canada held that what had been
called a “fee” was effectively a tax.138 The Court explained that “probate fees do
not ‘incidentally’ provide a surplus for general revenue, but rather are intended for
that very purpose. The revenue obtained from probate fees is used for the public
purpose of defraying the costs of court administration in general, and not simply
to offset the costs of granting probate”.139 Ontario passed the Estate
Administration Tax Act that same year in order to provide legislative authority for
the collection of this tax.140 However, the tax continued to be collected as part of
the probate process and was paid into court. For this reason, there was little
oversight of the amounts received.

August  2015 37

small estates and the current probate system



final report:  simplified procedures for small estates

Law Commission of  Ontar io38

Finally, in 2011, the Ministry of Finance was given direct authority over the tax and
it designed the new Estate Information Return to provide it with information
allowing it to better enforce payment of the tax.141 The new return requires a high
degree of detail about each individual estate asset, its value, where it is located
and so forth. Although estate representatives may find it daunting, a
representative from the Ministry noted that it is much less complicated than the
Canada Revenue Agency’s income tax return. The Ministry has also issued a guide
to completing the return targeted at laypeople.142

The new return must be completed by all estates regardless of value. The Ministry
representative explained that this was necessary in order to collect baseline
information about estate assets.

Some estates practitioners have challenged the idea that the new return is easy to
complete and accessible to estate representatives.According to one estates
practitioner,

This is going to really drive up the costs – legal and otherwise – of
administering an estate. There will be extra cost in preparing the Return,
as well as obtaining valuations where proper valuations perhaps were
not sought before and ETs [Estate Trustees] were basing value on
research.143

Barry Corbin has criticized the new audit regime suggesting that, among other
things, it may create delays in the distribution of estates and dissuade people
from being willing to step forward as estate trustee.144

The new audit and verification regime took effect only in January of this year;
therefore, it remains to be seen to what extent the requirement to complete the
Estate Information Return will create an additional barrier to obtaining probate in
Ontario.

During the consultations, several stakeholders suggested that the estate
administration tax regime should be modified to benefit small estates. Some
suggested that the minimum amount at which the tax applies (currently at $1,000)
be increased in order to exempt small estates from the tax altogether. Others
suggested imposing a flat tax on small estates. One practitioner suggested that
the estate administration tax be abolished altogether to save resources and,
instead, a surtax be added to the deceased’s terminal provincial tax return.
Consideration of whether to reduce the amount of estate administration tax
payable by small estates is beyond the scope of this project which has been
focused specifically on the probate process. The revenue implications of reduced
estate administration tax are simply unknown. That being said, the impact of the
new Estates Information Return on the accessibility of the probate process is
directly in issue in this project and is discussed further in chapter VII below.
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10. Real Property

Almost all of Ontario real property has been transferred from the Registry system
to the Land Titles system.145 Under the Land Titles system, most estates
containing real property must file for probate since the Director of Titles requires a
COA as part of the property’s transfer from the deceased to the estate and from
the estate into the hands of the beneficial owner.146 The Director of Titles has
established a policy exempting real property worth less than $50,000 from this
requirement where there is a will indicating who is entitled to the property and
where certain other requirements are met including an indemnity agreement.147

A probate waiver for the transfer of the deceased’s real property is not available in
intestacy. This is not a problem for most small estates. Given the average value of
property in Ontario, there are just not that many small estates that will contain
real property. However, real property in some rural locations may be of sufficiently
low value that the owner may be considered to have a small estate. Where there is
no will, a COA is currently required in order to transfer this property.

11. The Forms and Court Procedures

A key barrier for small estates accessing the probate system is the cost of legal
representation. And yet, legal representation is often practically necessary in
order to successfully navigate the forms and procedures leading to the issuance
of a COA. Legal assistance may be necessary to decipher the language used in the
forms, as well as to appreciate the responsibilities that accompany a successful
application. 

There are 65 different forms under Rule 74, most of which are at least potentially
applicable to an uncontested probate application. Even for someone with legal
training, it can be bewildering sorting out the purpose of all these forms in order
to determine which ones pertain to a particular application.

Once the relevant forms have been identified, a layperson must figure out the
meaning of the words used in each form. Even where the questions are clear on
their face, many laypeople will not appreciate the legal significance of their
answers. Several of the questions invite the applicant to explain their answer but
without context as to what kind of information is being requested. For example, if
the applicant is the deceased’s spouse, the form asks whether or not the
applicant has elected to receive the entitlement under section 5 of the Family Law
Act. If “yes”, the form provides space for the applicant to “explain why the spouse
is entitled to apply”. These kinds of questions about legal entitlement presume
that the applicant has the legal knowledge necessary to provide an answer. It is
safe to say that the majority of Ontarians are unaware of the legal principles
governing who is “entitled” for these purposes.
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Some key problems with the current forms were described during the
consultations. The section of the form asking about the deceased’s divorces can
raise practical difficulties. An executor who is the child of the deceased may not
know these details and must obtain them from Family Court. 

Some observed that the requirement for the application for a COA to be
commissioned is a problem for some people. The court office offers a service for
unrepresented applicants to have affidavits sworn for $13 but, according to
several practitioners, this practice does not appear to be well known.

Even if the legal requirements for a successful probate application are navigable
by a layperson, the time and effort necessary to devote to the process can
constitute a barrier for some.148

In spite of several suggestions for improving the forms, stakeholders generally felt
that each of the forms had a valuable purpose and should not be eliminated. Court
staff pointed out that the Ontario probate system is recognized world-wide as
being authoritative. Even individual stakeholders did not complain about the forms
as might be expected. 

12. Lack of Public Knowledge about Probate

The seemingly wide misperception among the public about the purpose of
probate was discussed above. This lack of public knowledge also extends to the
probate process itself. A number of government representatives, among other
stakeholders, expressed concern that estate representatives do not understand
their responsibilities or the significance of the process they are following. People
do not read the online guide but simply print off the forms and fill them in. There
are also specific areas of misinformation. For example, many people mistakenly
believe that all intestacies are dealt with by the OPGT.

This confusion also extends to the substantive issues of legal entitlement.
According to one stakeholder:

…[M]any people who are quite honest and aboveboard have come to
erroneous conclusions as to who is entitled to what, and what should
happen with the money, or are quite ready to ignore creditors. Or, they
are reluctant to do anything, as they believe they will have to personally
pay debts.149

Certainly, misinformation or lack of knowledge can complicate the probate
process for estates of any value. However, here again, this concern is augmented
in cases of small estates where there may be no extra money to obtain the
assistance of a lawyer.
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13. Personal Barriers 

There is much literature detailing the racial, ethnic, linguistic, gender and other
personal barriers that can prevent people from accessing the justice system
generally.150 Some comments during the consultations suggest that at least some
of these barriers also extend to the probate system. For example, some individual
stakeholders pointed to practical problems such as distance, health, age and
other barriers as impediments to navigating the process. One individual noted
that court staff would not communicate by phone or email so that she had to go to
the court office several times in person, an hour and a half trip from her home.151

Another individual explained that the process can be particularly trying for same-
sex couples because they often have difficulty proving their entitlement.152

A small estate procedure designed to improve access to the probate system will
only be fully successful if it improves access for all estate representatives of small
estates, regardless of personal barriers.

14. Rural Communities

It became apparent early in the project that people in rural communities may have
very different experiences with the probate system from those in urban
communities. Therefore, the LCO reached out to stakeholders from a range of
communities.

According to practitioners and court staff consulted, urban communities such as
Toronto tend to probate larger and more complex estates.153 There may be both
primary and secondary wills and sophisticated assets. The estate representative is
more likely to hire a lawyer.

In rural communities, estates are more likely to be smaller and straightforward.
“Once you step outside the money bubble”, as one practitioner put it, probate
practice is less formal, more relationship-based. One rural practitioner observed
that, with less wealth, people are grateful for a little windfall and there is less worry
about notifying beneficiaries and risk of fraud. People are more likely to abandon
assets rather than incurring the cost of probate. 

There are several distinctions between urban and rural communities that might
impact on the probate experience, including the following:

•  The value of real property is typically lower in rural communities, selling for
less than $50,000 in some cases, so that even estates with real property may
be small in value.

•  Real property can be difficult to value in rural communities. There are many
unique properties and a property may sit on the market for many months.
Without a firm valuation, court staff are more likely to reject the application.
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•  Large families are more typical of rural communities. More beneficiaries
complicate the probate application and drive up the cost.

•  Some rural communities were originally settled by one family so that many
people have the same last name. This can complicate identifying and
tracking down beneficiaries.

•  In some small communities, beneficiaries may have problems obtaining
independent legal advice before signing an indemnity in favour of a financial
institution. This may be because there are fewer lawyers practicing in the
community or because the lawyers are unable to act due to a professional
conflict of interest.

•  Access to information is relatively limited in rural areas. People do not
necessarily have broadband internet access. They are more likely to rely on
lawyers or other professionals to disseminate legal information although
this does not necessarily lead to legal representation

•  It is more likely in rural communities that testators and estate
representatives will have a personal relationship with their financial
institution. Where this is the case, it is more likely that the financial
institution will agree to waive probate.

Of course, these are generalizations and there is just as much chance that a small
estate probate application will be filed in Toronto as in Kenora. An accessible
small estates procedure must be equally available everywhere.

15. Public Resources

Government programs offering public services will always struggle with funding
issues and limited resources. The probate system is no exception. Counter staff at
registry offices have the constant challenge of assisting people with small estates
who ask for probate without understanding what it is or the full process involved.
These people have no money for a lawyer. Staff must attempt to be helpful
without stepping over the line and giving legal advice.

Resource constraints are also evident in the amount of time necessary to process
probate applications in different registry offices and different times of year. A
number of stakeholders offered rough estimates of processing times in locations
across the province. Delays were widely seen to be a problem in Toronto. Other
smaller centres, such as Kingston and Windsor, reportedly issued probate in as
little as a couple of weeks. An application in Brampton was said to take two and a
half months but in Milton only three weeks. In Ottawa, the estimate was six
weeks. While waiting for a COA, nothing can be done. Debts cannot be paid and
this can be stressful for estate representatives.

An accessible small
estates procedure must
be equally available
everywhere.



The OPGT noted its own resource limitations. The OPGT takes over the
administration of estates and applies for probate in about 200 to 250 cases per
year. The office is involved in about 1,100 applications at any one time. Most of
these are in regard to intestacies. The average value of estates dealt with by the
OPGT is creeping up to about $100,000 and it is not unusual for them to
administer intestacies worth up to $1M. They do not administer insolvent estates
or estates worth less than $10,000.The OPGT only administers estates as a last
resort and it does not have the resources to take on a bigger role. 

In order to be workable, a small estate process must take into account the
realities of limited resources.

D. How is the Probate System Working Currently?

Overall, most practitioners and court staff felt that the current probate process is
reasonably satisfactory as a means of proving wills and establishing the authority
of estate representatives for the majority of Ontario estates. The current
application requirements were generally felt to be appropriate to protect larger
estates without undue cost. Although numerous complications might arise in the
application process depending on the existence of a will, the number, identity and
location of beneficiaries, the type of assets and so forth, these do not undermine
the value of the process generally.

However, many stakeholders from each of the stakeholder groups believed that the
situation was different in the case of small estates where the cost of probate poses an
obstacle to accessing the process at all. These are estates with just enough assets
that it might be worth obtaining probate but for the cost of a lawyer. Or, there is
effectively no money in the estate but probate is required for some other purpose
such as filing the final tax return or even for sentimental reasons. For these estates,
difficulty accessing the probate system is not so much related to any particular flaw in
the process, but rather to financial barriers pure and simple.

In these circumstances, it does no good to insist that these estates go through the
current probate process. There needs to be some alternative means for increasing
the likelihood that these estates are protected by probate and administered for the
benefit of those interested. In chapter VII below, we make recommendations to
address these small estates.

E. Probating Small Estates without a Lawyer

The cost of hiring a lawyer to assist with a probate application will typically
represent a significant portion of the total cost of probate. The smaller the value
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of an estate, the more disproportionate legal costs may be relative to total cost.
One of the key and most controversial issues in this project is the extent to which
legal assistance is or should be necessary in filing for probate, particularly in the
case of small estates.

1. Currently Most (But Not All) Estate Representatives Hire a Lawyer

We do not know how many estate representatives currently file for probate
without legal assistance. Some practitioners we consulted had never heard of a
successful application by a layperson. On the other hand, it is clear from court
staff and others that there are applications by laypersons being granted. During
consultations, we heard many informal “guesstimates” of the percentage of self-
represented probate applications. None of these is reliable on its own, but
together they suggest that self-represented probate applications are not
inconsequential although they are in the minority overall.

For example, several court staff suggested that approximately 90 per cent of
probate applications are filed by lawyers, but that the number of self-represented
parties is increasing every year.154 Apparently, applications by laypersons have
become more frequent since the forms were put online in 1995 and the rule
requiring staff to help people with estates less than $1,000 was repealed.155 This
90 per cent estimate was also supported by an informal review of a random stack
of court files.

Of the 24 questionnaire responses received by the LCO, 13 of these involved
probate applications. Of these, 7 were filed by individuals without a lawyer. These
individuals used various tools for assistance, including relying on court staff,
reading the Law Society of Upper Canada’s guide and talking to friends who had
been through the process.

Rural practitioners reported that estate representatives for small estates with no
real estate typically do not hire a lawyer, but get advice from their banker or other
financial institution instead. This practice is not ideal since financial institutions
are generally motivated to have estate assets stay with the institution.

It is also common in rural communities for lawyers to offer free initial
consultations on estates matters. Of the estate representatives taking advantage
of free consultations, it was estimated that only perhaps 55 to 60 per cent went
on to hire a lawyer. 

Therefore, it is reasonable to infer that, although most probate applications are
filed with legal assistance, there are an appreciable number of applications
currently being filed by laypersons.

One of the key and most
controversial issues in
this project is the extent
to which legal assistance
is or should be necessary
in filing for probate,
particularly in the case of
small estates



2. Current Challenges in Obtaining Probate without a Lawyer

Currently, an individual attempting to navigate the probate process without a
lawyer faces a number of roadblocks.

The terminology used in Ontario’s probate system is clumsy and unintuitive. The
word most likely to be recognized by a layperson, “probate”, was essentially
eliminated from Rules 74 and 75 in 1994 and replaced by the less recognizable
phrase “Certificate of Appointment of Estate Trustee”.156 Twenty years later, the
underlying legislation continues to refer to grants of probate and letters of
administration.157 Also, the term “probate” continues to be widely used by estates
practitioners as well as estate representatives.158

Some of the rules for obtaining probate are technical and may be confusing for
laypeople. For example, although it is not always necessary to obtain a COA, there
are no clear rules as to when an application is or is not necessary.159 There are also
rather arcane rules around the location in which the application must be filed.
That is, an application must be filed with the court in the county or district where
the deceased’s property is located or where the deceased resided, depending on
the circumstances.160

The sheer number of forms required for an application is unwieldy and it is not
clear which forms are applicable to any particular estate.161 Also, although there
are forms for almost every contingency, there is no form for a motion to dispense
with the requirement to post an administration bond. An unrepresented applicant
must draft this motion from scratch.

The court forms are available online and they may also be completed online.
However, the completed forms must be printed out, commissioned and filed in
person. Therefore, attendance at the courthouse remains necessary. 

There is no easy way for laypeople to become aware of Ontario estates and
applications for probate, save for periodically phoning the court office for an
update.

Finally, there is no official guide to filing for probate and no single internet access
point for information and forms relating to the COA process. There is useful
information contained on the Frequently Asked Questions About Estates page on
the Ministry of the Attorney General website. It links to the court forms.162 It also
links to information about common errors encountered when completing
applications.163 Yet this information is incomplete and does not take the reader
through the application process step by step. The Law Society of Upper Canada
(LSUC) has created online guides which do provide step by step information.164

However, these guides are intended for lawyers and are not in plain language. For
example, the guides define a “will” as a “testamentary instrument that must be
made in writing.” The phrase “testamentary instrument” is undefined.
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Beyond the MAG and LSUC sources, there is a distinct lack of information directed
at the public on navigating Ontario’s probate system. Established providers of
legal information such as Community Legal Education Ontario (CLEO) do not offer
information on probate, but tend to focus on higher priority areas such as criminal
law, refugee law and family law.165 For example, there are no materials specific to
probate on CLEO’s Your Legal Rights site.166 LegalLine does offer an online article
on probate but this is too brief to be of assistance on its own.167 The LSUC’s online
service Your Law includes information on wills and estates but this does not seem
to include information on filing for probate.168 Pro Bono Law Ontario (PBLO) does
not deal with probate matters.169 Nor is there information on probate on their
website.170

The public information on probate that does exist emphasizes its complexity,
rather than demystifying it, and, in some cases, discourages the layperson from
acting without a lawyer. For example, the Service Ontario site, What To Do When
Someone Dies, states, “Without a will, an estate is distributed according to the
law. This can be a complex process. If you are in this situation, you might want to
contact a lawyer.” The reader is advised to contact the Lawyer’s Referral Service.171

Similarly, the Ministry of the Attorney General site, Frequently Asked Questions
About Estates, notes that a lawyer is in the best position to provide legal advice
on whether probate is necessary or not. Where legal assistance is encouraged at
the very start of the probate process, a reader may reasonably conclude that legal
assistance is advisable generally.172

Most other Canadian jurisdictions also fall short of offering a probate system
navigable without legal assistance. 

British Columbia recently revised its probate forms to improve the instructions on
how to complete them.173 However, there is no general guide with the forms that
explains the process or how each form relates to the overall process.174 There is a
forms user’s guide but this provides only technical information on how to fill out
the forms.175 The Ministry of Justice website includes some general information
about estates but the website suggests that, for more information, the reader
should consult a lawyer or a commercial self-help guide.176 The website does list
Clicklaw and Dial-A-Law as resources. Clicklaw provides a slightly better although
brief guide to the forms.177 B.C.’s Wills, Estates and Succession Act and the
accompanying Probate Rules are still new and it may be that more material will
become available. However, at this point it seems that British Columbia has not
yet fully succeeded in its effort “to establish a more user-friendly probate
system”.178

Information on Saskatchewan’s small estates procedure is perhaps even more
elusive.179 Although the Saskatchewan Court of Queen’s Bench has a webpage on
applying for probate, there appears to be no information specifically addressing
the summary administration procedure.180 The Court website does link to the Wills
and Estates webpage of the Public Legal Education Association of Saskatchewan

...[T]here is a distinct lack
of information directed at
the public on navigating
Ontario’s probate system.



(PLEA) which provides basic public legal information about the summary
administration process in Saskatchewan. 181 However, there is no information on
how to follow the summary procedure.

Manitoba has made more effort to deliver publicly accessible information on its
small estate procedure and this is discussed below in chapter VII.B.

No matter how well designed a small estates procedure may be and how carefully
it weighs the relative significance of legal protection and accessibility, it will not
be entirely effective unless estate representatives are able to learn about it and
navigate it without the cost of legal assistance. Therefore, a key goal in this
project is to facilitate the use of the probate system by laypeople administering
small estates.

The law underpinning the probate system is complex and oversimplifying the
process risks eroding the legal protections it provides. However, any concern that
probate may be oversimplified is largely hypothetical in Ontario at present. There
has not been a significant effort to make the system more accessible to laypeople,
at least since 1995 when the forms were put online. And, in fact, the probate
system in Ontario remains poorly understood, convoluted and overly technical for
laypersons. There are several ways that the system might be made more
accessible to laypeople without large public expenditure. Possibilities for getting
around these roadblocks and improving access to the probate system for small
estates will be discussed in chapter VII below.
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V. THE OPTION OF ADMINISTERING SMALL ESTATES
WITHOUT PROBATE

In light of the unpopularity of the estate administration tax as well as the effort
and expense involved in obtaining probate, there is a strong incentive for the
estate representative of a small estate to avoid probate and distribute the assets
informally. However, in addition to the loss of legal protection, there are also other
challenges associated with avoiding probate. In this section, we explore the
option to administer a small estate outside the probate system.

A. How Often are Small Estates Administered Without Probate?

As noted above, more than three quarters of Ontario estates are not probated. This
is not a particularly helpful statistic since it also encompasses larger estates that
have been carefully structured to avoid the need for probate. As one practitioner
pointed out, the result is a curious and incongruous system in which mid-sized
estates tend to be probated but the largest and smallest estates are not.182

People tend to avoid probate not only because they cannot afford it but also in
order to circumvent the tax requirement, as well as the administrative process.
More than one stakeholder attributed the problem with the probate system to the
tripling of estate administration tax in the 1990s. Before this, there was apparently
little fuss around probate. Nevertheless, the process itself can also be a deterrent.
As discussed in the previous section, the process can be intimidating and
confusing for laypersons.

Practitioners described clients going to great lengths to avoid probate even where
the estate administration tax payable was relatively small. For example, one client
was adamant about avoiding probate to save $6,000 in estate administration tax in
spite of the fact that it would compromise the testamentary plan for a $400,000
estate.183 Another practitioner referred to the “weird” compulsion that many people
have to avoid probate and noted that they may end up spending more money on
dispute resolution than they save in tax.

One individual stakeholder described administering an estate without probate
even in the face of roadblocks put up by a financial institution:

The…bank forced me at the last moment when I didn’t go the Probate
route to provide all sorts of personal financial asset information before
they would release the Estate Funds to the heirs. They released Estate
funds to pay Estate creditors but then change their regulations internally,
I was told, and wanted personal declaration of my financial assets that
were much greater than the value of the Estate in question.184
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One consequence of this trend to avoid probate wherever possible is an increased
risk of financial abuse. Many practitioners and other professionals were aware of
financial abuse in the form of putting property into joint ownership in order to
avoid probate. For example, one practitioner described an estate in which he
acted as both executor and lawyer. Family members convinced the testator to put
property in joint ownership shortly after the will was executed. When the testator
passed away, this allowed the family members to avoid probate, ignore the
provisions of the will and avoid dealing with the executor. Unlike many
stakeholders, this practitioner did not approve of probate waivers by banks. His
view was that the practice of banks waiving probate was short circuiting the legal
protection intended by the system:

My experience is that banks particularly disrespect the process by offering
to let executors and administrators to have access to funds up to $100,000
by providing an indemnity so the bank is off the hook for liability. They
don’t seem to care about beneficiaries, spousal claims, creditors etc. and
individuals signing these things don’t know the legal implications. It is also
my view that it isn’t just the monetary value of an estate which is important
but also the legal issues surrounding an estate.185

Another practitioner took the view that banks should not release assets without
probate since this sends the wrong message to estate representatives. This
individual commented,

Too many estate representatives do not take their job seriously. They are
okay at organizing information and some general administration tasks but
they are lax in reporting to beneficiaries and filing tax returns or locating
creditors. Sometimes this is a result of long-standing family feuds.
Probate sends a message that someone who takes on the role of ET
[estate trustee] needs to be very serious about doing a good job, acting
reasonably, and prepared to accept personal liability.186

Anecdotal evidence suggests that there is an established practice of avoiding
probate particularly for small estates, although there are no numbers to gauge it.
Next we consider the effect of this practice on the financial and other institutions
that hold estate assets.

B. Duty of Financial and Other Institutions to Safeguard Assets

Institutions holding a deceased’s assets have a legal duty (statutory or common
law or both) to safeguard those assets on behalf of the deceased. The assets may
be transferred only to an estate representative who is legally authorized to receive
them on behalf of the estate.187 The scope of the institution’s duty to establish this
legal authority is generally a matter of interpretation. As noted in section IV.B
above, institutions tend to interpret these provisions strictly.
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For example, the federal Bank Act allows banks to rely on provincial probate
systems as evidence of authority to receive the deceased’s assets. Section 460
provides that the delivery to the bank of an affidavit explaining a request for
payment, along with a grant of probate, grant of letters of administration or “other
document of like import”, constitutes sufficient authority for the bank to make the
payment. However, the section also reserves the bank’s right to refuse to make
payment unless additional evidence is provided.188

The point of this provision is to protect banks from liability if they release assets
on the basis of a Certificate of Appointment (COA) or other court-issued document
but it later turns out that the recipient was not legally entitled to the assets after
all. It allows banks to accept a COA as proof of authority but it does not require
that banks accept a COA and, in fact, it reserves the right of banks to require other
such proof as deemed necessary. That being said, in practice, banks rely on
section 460 of the Bank Act in seeking proof of probate before releasing assets.
The banks may exercise this right to require probate even for assets having
designated beneficiaries.189

The analogous legislation applying to Ontario credit unions is more flexible than is
the Bank Act provision. Section 42 of the Credit Unions and Caisses Populaires
Act, 1994 exempts credit unions from liability where they release amounts less
than $50,000 to estate representatives without probate so long as the credit
union acts in good faith and seeks evidence of the person’s entitlement to receive
the money.190

Nevertheless, the LCO heard in consultations that credit unions also tend to take
the position that probate is required before releasing assets to an estate
representative. Where they do agree to waive the probate requirement, credit
unions impose a 30 day waiting period before releasing estate monies in order to
give other family members the opportunity to assert a claim.191

Credit unions often have longstanding relationships with their members. The
representative body for Ontario credit unions reported that the probate system
can be “prohibitively expensive and complex” for their members and it supports
the idea of a simplified procedure for small estates.192

Insurance companies also have the challenge of determining whether or not a
particular beneficiary or estate representative is entitled to receive a payout when
the insured dies. The legislative requirements for life insurance companies are
particularly vague in this respect. Section 203 of the Insurance Act provides that
an insurer has thirty days to pay out insurance money on receiving “sufficient
evidence” of an event upon which the money becomes payable and the right of
the claimant to receive the money.193

Although the provision does not specify what evidence will be sufficient to
establish the claimant’s right to receive payment, the practice of life insurers has
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generally been to require the executor to probate the will.194 However, this is not a
mandatory requirement.195

Section 207 of the Insurance Act also gives life insurers statutory protection from
liability where they have not received authoritative evidence of the right to receive
insurance money and they have mistakenly paid insurance proceeds out to the
wrong person (presumably in accordance with section 203). The provision does
preserve the rights or interests of any person other than the insurer. Therefore,
the proper recipient would still be able to make a claim for the proceeds directly
against the person who mistakenly received them.196

In a written submission, the Canadian Life and Health Insurance Association Inc.
supported the idea of a simplified process for small estates “since court
supervision is not economically feasible for majority of the smaller estates”.197

There are similar legislative provisions applicable to other institutions and
particular kinds of asset transfers, none of which is entirely clear about the scope
of the institution’s duty to protect against the release of assets to an unauthorized
person. As a result, from the perspective of these institutions, releasing assets
without probate leaves them open to a significant risk of liability.

This risk was realized in the Court of Appeal decision in Monteiro v. Toronto
Dominion Bank.198 A Kuwaiti family was in litigation over the validity of the
mother’s will which had left all her assets to her daughter. Before the will
challenge had been settled, and contrary to its own internal procedures, Toronto
Dominion Bank released the mother’s assets to her sons. Once the will was
ultimately determined to be valid, TD was held to be liable to the daughter for the
missing assets. As the Court reasoned,

…[T]he situation TD finds itself in is the product of it having ignored its
own internal procedures and thereby having paid the wrong party. In that
regard, TD was the author of its own misfortune. Its internal procedures
were designed to prevent this exact situation from occurring, but having
chosen to ignore these procedures, TD now finds itself liable to
[Daughter] for the funds in the account. I see no injustice in this result.199

Even where there is little or no legislative guidance, institutions have developed
policy to address the issue of what evidence of authority should be required
before releasing assets. There are a myriad of these policies for different
institutions and different types of assets. These policies generally vary depending
on whether or not there is a will.

For example, transferring Canada Savings Bonds can be a problem since it is not
possible to designate a beneficiary on these. Even in small estates, these may not
be released without probate. However, a detailed policy has been created
providing for their release depending on their monetary value and the identity of
the estate beneficiaries.200
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A deceased’s motor vehicle may generally be transferred to an executor on
providing the Ministry of Transportation with a copy of the will. Where there is no
will, it may be transferred in certain circumstances where the beneficiary obtains a
lawyer’s letter stating his or her entitlement or, where there is more than one
beneficiary, stating that the other beneficiaries have no claim on the vehicle.
According to one practitioner, this can be a problem in some circumstances:

The Ministry will often transfer an ownership to a beneficiary based on a
lawyer’s opinion letter that the beneficiary is entitled to the vehicle if
there is a will, or if there is a surviving spouse who would inherit the
entire estate as the preferential share, but if there is no will and no
spouse, it is almost impossible to get the vehicle transferred. Since
people with small estates and no will tend to have less valuable vehicles,
the cost of obtaining probate just to deal with a vehicle can be
ridiculously disproportionate.201

It is not only financial institutions who rely on probate. Apparently, it can also be a
challenge to transfer utility accounts without a will.202

All these legislative provisions and policies provide guidance on the scope of the
institution’s legal duty to safeguard the deceased’s assets after death. However,
the legal duty remains unclear and here lies the reason for the caution exercised by
institutions, as well as the frustration of estate representatives and practitioners.

Financial institution stakeholders emphasized that the decision to require probate
in any particular case is not simply a matter of cost/benefit analysis. In some
cases it will make more sense to release small value assets rather than undergo
the hassle of holding the assets up until probate is granted. Nonetheless, the law
is that the institution must protect the assets and the privacy of the owner.

The legal duty of financial and other institutions to safeguard their estate assets is
often unappreciated by estate representatives. Practitioners generally felt that
banks were uncooperative in cases of small estates, telling the LCO that banks
may require probate in order to release assets as low as $10,000 and where the
total value of the estate does not support the cost of a probate application.

In consultations, financial institutions complained about the intense pressure
they are under from family members and their lawyers to waive probate. This is
also a problem beyond the estates context in other situations where financial
institutions are required to establish the authority of a client’s representative.
Institutional stakeholders explained that they are presented with all sorts of
documents, printed off the internet or prepared by a law student, but these are
not reliable and banks are generally obliged to reject them. 

Financial institutions are also pressured by creditors to release moneys owing to
them. Typically, financial institutions will agree to pay funeral expenses or taxes
pending probate, but will not pay other creditors because they do not want to risk
preferring one creditor over another.
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C. Duty of Financial and Other Institutions to Keep Client 
Information Confidential

1. Financial Institutions

Financial and other institutions have a duty not only to protect their clients’ assets
but also their privacy. For example, the Bank Act requires banks to take
reasonable precautions to ensure that unauthorized persons do not access or use
information held by the bank.203 The Act also charges bank directors with
establishing procedures for protecting confidential information, as well as a
committee for overseeing those procedures.204

The concern here is not only to protect the privacy of the client but also that of
third parties. For example, when an estate representative gains access to the
account of a deceased client, they also access any ancillary information contained
in that account about joint account holders, beneficiaries under trusts and other
instruments, persons interacted with in the course of financial dealings
(information in passbooks or electronic records) and so forth. 

Similar legislative duties are imposed on other financial institutions.205 These are in
addition to the traditional banker’s duty of confidentiality in common law.206 More
recently, the introduction of federal privacy legislation, the Personal Information
Protection and Electronic Documents Act (PIPEDA), has brought greater attention
to the protection of confidential information.207 PIPEDA reinforces the duty of
financial institutions to keep the sensitive information of their clients secure.

These privacy laws have led financial institutions to adopt restrictive policies
around releasing client information to third parties, including estate
representatives. In consultations, several stakeholders noted that it can be a
challenge to obtain information from banks. For example, one practitioner spent
three months sending letters to a bank asking for a valuation and still received the
wrong information. Another practitioner described a case where the probate
application was not filed until eight months after death because of the delay in
obtaining information from financial institutions about the deceased’s assets.

Court staff also reported banks and insurance companies refusing to release
information about a deceased’s assets. This makes it impossible for the estate
representative to provide an accurate valuation of the estate for the purpose of a
probate application. Financial institutions are particularly strict about maintaining
privacy where there is no will naming the estate representative as executor.

Other practitioners thought that there were adequate practices in place to deal with
the difficulty valuing assets. Many file an affidavit of estimated value with the probate
application. However, this requires filing an amended statement later to confirm the
final value. In some cases, banks will agree to release financial information only to a
lawyer and on an undertaking to use the information only for probate purposes.
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Where a bank or other institution requires probate in order to release information
about the assets of a small estate, the estate representative may be placed in an
impossible position. First, he or she will probably incur the extra expense of filing
an affidavit of estimated value and then going back and correcting the value later
on. Second, without knowing the value of the assets, the estate representative
may not have a good idea of whether or not the estate is worth probating at all.

Some jurisdictions have dealt with this problem as part of estate administration
reform initiatives. For example, under the new B.C. Probate Rules, where
applicants are unable to access financial information about the estate pending a
probate application, the Court may issue an Authorization to Obtain Estate
Information.208 In contrast, the Alberta Law Reform Institute recommended against
this measure in their report on estate administration, favouring educational
initiatives instead.209

2. Canada Revenue Agency

Another privacy issue may arise when an estate representative attempts to file the
deceased’s final tax return with Canada Revenue Agency (CRA). CRA is bound by
section 241(1) of the Income Tax Act to require proper authorization before
releasing taxpayer information.210 Even if there are no assets in an estate, CRA
must ensure they are dealing with a legal representative so that they can send the
Notice of Assessment and other mail to the correct address. 

Section 241 is a broad provision for protecting taxpayers against disclosure of their
confidential information in unauthorized circumstances. It begins with a general
prohibition against government officials disclosing taxpayer information without
authorization. There follows a number of statutory exceptions that permit the
disclosure of information in specific enumerated circumstances. For example, an
official may disclose taxpayer information where necessary for administering or
enforcing the Act. It may also disclose information with the consent of the taxpayer.

Section 241 does not address the specific circumstances in which information may
be disclosed to a “legal representative” of a deceased taxpayer. 211 Therefore, in
refusing to accept a deceased’s final return without probate, CRA relies on the
general prohibition against disclosing information without authorization.

CRA’s 2012 Guide, Preparing Returns for Deceased Persons, defines “legal
representative” as an executor, administrator or liquidator (in Quebec). Executor
and administrator are each defined as requiring court approval or court
appointment.212 However, other material available on the CRA website indicates
that an executor named in a will may also be a legal representative, suggesting
that probate may not be necessary in all cases.213
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In consultations, court staff reported regularly dealing with estate representatives
of small estates who are forced to seek probate even where the estate has no
assets because CRA tells them that it is required. On the other hand, practitioners
were divided in their experience filing final tax returns with CRA. Some
practitioners indicated that filing the return without probate has never been a
problem. However, most acknowledged experiencing some difficulty dealing with
CRA without probate. Several expressed the view that the emphasis on privacy in
estates matters was excessive and operated as a barrier to justice. Again, the
problem was seen to be particularly acute where there was no will. 

D. Discretionary Waiver Policies

In spite of the legal duty of financial and other institutions to protect the
deceased’s assets and information, the reality is that it is impractical to require
probate in every case when dealing with an estate representative. Financial and
other institutions have developed policies to address those circumstances where
it is deemed to be an acceptable risk to waive the probate requirement.214

There are a number of variables taken into account by these institutions in
considering requests to waive the probate requirement. There may even be
competing interests within the institutions. For example, the trust branch of a
bank may have a commercial interest in being cooperative with the estate
representative’s lawyer, whereas the retail branch may have a relationship with
the family and, therefore, different motives. Also, the retail bank will have a range
of customers, both sophisticated and unsophisticated, and will have accounts
with smaller balances than, say, the trust branch or the investment brokerage.
Each of these factors may influence the risk assessment.

Therefore, as might be expected, there is a wide variation among waiver policies
adopted by different institutions. There is also variation within a single institution
as to the policies adopted by different branches and the interpretation of a policy
by staff members within a single branch. Staff members have different levels of
experience with legal documents and therefore scrutinize them differently. 

That being said, waiver policies do tend to have some common attributes. First,
they usually apply only where there is a will. Probate is necessary for intestacies
with limited exceptions. It may be waived in intestacies involving very small
amounts like $1,000, or with the consent of the beneficiaries.215 In intestacy,
financial institutions may accept a marriage certificate and indemnity in lieu of
probate.216 However, probate will usually be required where there is more than
one beneficiary.

Second, waiver policies are usually directed at assets less than a certain value. It
is the value of the asset held by a particular institution that is significant here
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rather than the value of the estate itself. The value limit varies among institutions
as does how strictly it is followed. At one bank, the cut off is $25,000. At another
bank it is $100,000.217

Some waiver policies are stratified. For example, at one financial institution,
waiver requests under $25,000 are left to the discretion of the bank manager.
Waiver requests between $25,000 and $100,000 must be approved by the legal
department. Waiver requests above $100,000 are denied. Another financial
institution has the same stratified policy except that the manager’s discretion
applies up to $30,000. Some financial institutions have no set policy but rely on
the discretion of individual managers.

Third, waiver policies are ultimately subject to what some financial institutions
referred to as “KYC” or “know your client”. Managers will exercise discretion
based on their own knowledge of the deceased, the estate and any apparent risk
factors. Some of the factors noted in consultations include the following:

•  size of the estate

•  existence of a will

•  age of the will

•  simplicity/complexity of the will

•  conflicting instructions from family members

•  number of beneficiaries

•  whether there are ex-spouses

•  extent of knowledge of the deceased

•  identity of the executor (whether spouse of the deceased, existing bank
customer, Canadian resident with assets in Canada, approved by the
beneficiaries, whether named in the will)

•  type of assets (registered or non-registered, banking or brokerage), and

•  jurisdictional issues, such as where executor is not resident in Ontario

Typically, financial institutions are more likely to waive probate for a small estate.
However, the opposite may also be the case. Financial institutions are sometimes
motivated to waive probate for a larger estate in order to ensure that either the
assets remain with the institution or a debt owed to the institution by the
deceased is recovered.

Conversely, financial institutions may refuse to waive probate even for very small
estates if there are “red flags” increasing the risk of a problem, such as the following:

•  holograph or $99 will

•  will changed shortly before death

•  capacity issues

•  evidence of family dispute
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•  someone other than spouse named designated beneficiary

•  joint accounts with anyone other than spouse

•  out of province executor

•  out of province beneficiary

•  pressure to act quickly

•  executors who don’t get along

•  nieces and nephews (no emotional attachment to deceased)

Banks even have discretion to require probate in respect of an asset payable to a
designated beneficiary (which usually transfers outside the estate). If the
beneficiary is someone other than the spouse and the amount is above $100,000,
banks are likely to require probate.

Financial and other institutions have developed their own techniques for reducing
the risk of liability for probate waivers. In this way, these institutions essentially
mimic the probate process. For example, applicants are often required to fill out a
form providing details about the estate so that the institution can conduct a
meaningful risk assessment. Also, value limits are adopted in order to cap
potential liability and the executor or beneficiaries or both may be required to
provide an indemnity.218 Another technique used by some financial institutions is
to impose a waiting period after death before estate assets may be released.219

This provides an opportunity for beneficiaries or others to come forward who wish
to challenge the estate representative’s right to receive the assets.

The CRA has a Taxpayer Representative Information Section that reviews unique
scenarios involving estate representatives. There are internal policies that are
applied on a case by case basis. The agent will review a number of factors in
addition to the size of the estate, including strife in the family and previous tax
history. For some small estates, the agent, in his or her discretion, may settle for a
letter signed by all the siblings designating the representative.

In applying waiver policies, financial institutions have the same challenges
gathering sound evidence to establish legal authority as is inherent in the probate
system. One example commonly mentioned is the difficulty proving a common law
partnership where there are no mutual children. Even waiver policies limited to
estates where the only beneficiaries are the spouse or children or both are not
ironclad. There remains a risk that these are not the real family members. A
spouse might provide a marriage certificate as proof but there is no way to know
whether there was a subsequent divorce.

Therefore, it is important to note that the decision to administer an estate without
probate does not eliminate the problems associated with establishing authority to
represent the estate. Rather, it simply shifts the responsibility for determining
legal authority from the courts to the institutions holding the deceased’s assets.
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There are a number of potential concerns with this practice. First, from a societal
perspective, one might argue that it is inappropriate for private institutions to be
driving these determinations of legal authority either by making these
determinations themselves or, alternatively, by effectively forcing estates into the
probate system. Second, from an accessibility perspective, one might question
why some estate representatives choose to access the legal protection afforded
by probate while other representatives of estates of the same value and attributes
make do with an informal risk assessment carried out by individual institutions. A
third, more practical, concern is the lack of consistency in waiver policies. It is very
difficult for estate representatives and their counsel to predict in what
circumstances particular financial institutions are likely to waive probate. This
unpredictability undermines the commercial advantages of a probate system. It is
also inefficient. Estate representatives can spend as much time and money
obtaining a bond and completing paperwork in order to avoid probate as they
would in obtaining probate.220

One practitioner told the LCO,

I have seen banks release over $100,000 without probate, and refuse to
release $12,000 where there was a will and the surviving spouse was the
named executor and beneficiary.221

A few examples illustrate the lack of consistency among waiver decisions.

One practitioner described a recent file involving an estate worth approximately
$20,000. The will named the deceased’s adult daughter as sole beneficiary and
executor. A bank holding $10,000 in the deceased’s bank account refused to
release this amount to the executor without probate. This was in spite of the fact
that the daughter had operated the bank account as her father’s power of
attorney for several years before his death. A complaint to the bank’s estate
department was unsuccessful since the department refused to interfere with the
discretion of local bank managers.

In another case, a bank refused to release a $6,000 guaranteed investment
certificate (GIC) without probate because the staff was not familiar with the
deceased or the estate representative. It was easier for the practitioner to file for
probate (reducing his own fee) than to argue about it.

The LCO heard that the transfer of shares without probate can be particularly time
consuming and complex. In one case, an elderly woman was left five shares in a
particular company’s stock by her deceased husband. These were worth very
little. Since this was the only asset in the estate, she decided that it was not worth
going through the effort and expense of administering the estate. However, she
felt the personal loss of giving up something left to her by her husband.

Waiver policies are also unpredictable for larger estates. The LCO heard about a
bank helping to restructure an estate so that its value would fall below the
$100,000 value limit for waiving probate, thereby circumventing its own policy. 
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There is cause to believe that the informal waiver practices of financial and other
institutions will become more problematic in the future. Financial institutions do
not know their clients as they once did. The trend to online banking is making it
increasingly difficult to rely on local knowledge in determining whether it is safe
to waive probate. Some stakeholders predicted that the trend will be for waiver
practices to be centralized. One bank is already in the process of creating a
centralized computer system for managing waiver requests in order to improve
consistency within the bank. However, a side effect will be to reduce discretion
and, quite possibly, reduce the number of waiver requests approved.

At an industry-wide level, financial institution stakeholders felt that there was a
limit to what they could do to develop consistent policies around releasing assets
after death. In fact, several financial institutions indicated that the industry would
welcome rules designed to standardize these practices. 

E. Consequences of Avoiding Probate

Although the decision of a financial institution to waive probate in respect of a
particular estate asset may be a welcome relief to the estate representative or
beneficiary, it brings with it its own concerns. First, there are a number of
implications for how the estate will be administered going forward. Second,
without court sanction, the estate remains vulnerable to fraud. These
consequences are discussed in turn.

1. Complications Administering the Estate

Where a financial institution agrees to waive probate, there may be a practical
problem determining where to deposit the assets. A financial institution may be
willing to waive probate for the release of a particular asset but may refuse to
waive probate for the purpose of opening an estate account.222 The institution
incurs an increased risk in the latter situation because an estate account remains
open indefinitely and the risk extends to all assets passing both in and out of the
account. This is a particular problem where there is no will. According to one
practitioner,

…[I]t is not up to the banks to figure out who they should be taking
instructions from in the absence of an appointment either by Will or by
[COA]. The banks are not in the biz of that sort of due diligence.223

There are a few ways to get around this. Some law firms will deposit the funds
into their own trust account and issue a cheque to the estate representative
(acting like a financial institution). In other cases, the financial institution will
release assets not to the estate but directly to the beneficial owner. The problem
is that, without probate, the assets may essentially bypass the estate and there is
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no structure to ensure that they are administered according to the will or
succession law. As a result, it may be difficult for creditors or others interested in
the estate to make their claim.

Without probate, there is no public record showing who has applied to administer
the estate, the approximate value of the estate and the beneficiaries of the estate.
The notice provisions are important to allow beneficiaries to follow up on the
administration of the estate. A public record also allows other non-beneficiaries to
access information about the estate.

This is a particular concern in the case of minors or incapable beneficiaries.
Without probate, there is less chance of a minor dependent recovering support
from the estate under the Succession Law Reform Act (SLRA).224 For example, the
girlfriend of a deceased, who is executor pursuant to the deceased’s will, may be
able to convince the bank to release the amount she is entitled to under the will. If
there are no other significant assets in the estate, chances are that there will be
no probate application and, therefore, no public notice of the estate. The parent of
a minor child of the deceased, a dependent of the deceased’s estate, may never
become aware that a claim on behalf of the child is available under the SLRA.225

Another problem where there is no probate is the general uncertainty regarding
the validity of the will and the authority of the person purporting to represent the
estate. Without probate, there is no person legally responsible to collect the
assets, pay debts including taxes, and protect the interests of beneficiaries. Many
estate representatives will administer an unprobated estate out of a sense of
loyalty to the deceased or moral obligation even where they have no beneficial
entitlement. However, these estates are not settled for legal purposes and, absent
a loyal estate representative, these estates may not be administered at all.

2. Whether Lack of Probate Leads to an Increased Risk of Fraud

Without probate, there is little to prevent an imposter from taking control of the
estate. There is no assurance that the will provided to a financial institution is the
true and final will, that beneficiaries will become aware of their entitlement or that
the estate representative will not abscond with the money.

Fraud as a result of probate waiver was a key concern for many stakeholders
during consultations. One practitioner felt that the risk of improper administration
was doubled or tripled where the estate was administered without probate. That
being said, there was very little actual evidence of fraud occurring as a result of
waiving probate. Several practitioners noted that fraud was infrequent and was
just as likely to be perpetrated by a properly authorized estate trustee as it was by
a “pretender” who did not have authority to deal with the estate. Institutional
stakeholders also denied that fraud was a practical concern in deciding to waive
probate, particularly where there is a will.
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Our members have found that fraud is not a significant issue in small
estates with current controls and would not expect a simplified
procedure to materially impact this.226

Estates fraud is exceptional. A small estates procedure, while it may in
theory increase the likelihood of fraud, would also impose a limit on the
amount that is susceptible to fraud. In addition, small estates procedures
may facilitate and accelerate estate settlement.227

One practitioner suggested that increased fraud would not be a problem with a
small estate process only because “that door is already wide open”.228

That is not to say that there is no fraud associated with administering estates
without probate. It is simply that, in many cases, these problems occur
independently of the probate system. For example, family members may continue
to use the deceased’s bank cards before reporting the death. This is improper but
it is not something that the probate system can control.

The most likely scenario for fraud absent probate is an adult child convincing a
parent to put property in joint ownership ostensibly to avoid probate but really so
that the child gains control of the assets. Many stakeholders indicated that this is
a common practice which causes havoc with estate administration. However,
again, it is not something that the probate system can control directly. 

There is clearly a need for a legal solution to the abuse of joint ownership but it is
a problem that lies beyond the scope of this project. However, reform of the
probate system for small estates may have an indirect benefit. Joint ownership is
popular particularly as a way of avoiding probate. The creation of a small estates
process that reduces the cost of probate may remove the incentive to avoid the
probate system, thereby bringing more estates within the protection of the
probate system.
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VI. BALANCING ACCESSIBILITY AND LEGAL 
PROTECTION IN A SMALL ESTATES PROCEDURE

After considering the practical legal factors affecting small estates and probate,
including those a new procedure would need to take into account, in this chapter
we view the possibility of a separate small estates procedure and the impact on
its design through the lens of two fundamental principles: that of accessibility to
probate, and that of the desirability of legal protections for those affected by
estates administration.

A. The Principle of Proportionality in Balancing Accessibility
and Legal Protection

Usually, notions of access and justice are tightly wound together. Improved access
should result in more justice. However, a key challenge in law reform is the ever-
shifting relationship between these concepts. When we “unpack” the legal
processes involved in a particular procedure and assess them against the
importance of achieving justice through that procedure, we sometimes find that all
these processes are not necessary to achieve the goal. Nevertheless, at some point,
encouraging more access to a legal procedure may be at the cost of the significant
legal protections that are the very purpose of the procedure. These cases
undermine the efficacy of the system and lessen justice. From this perspective,
reforming legal processes in order to promote access to justice involves a balancing
exercise along a spectrum of access at one end and legal protection at the other
end.

A legal system rich in procedure will typically benefit the wealthy rather than the
poor, since only the wealthy will be able to afford to access the full range of the
legal protection provided by the process.229 On the other hand, dispensing with
protective procedures may leave the process open to abuse, resulting in more
harm than good for all parties. For example, in some cases streamlined pretrial
procedures may not afford parties the time to fully understand the issues and
their respective legal positions. This may result in a longer trial if preliminary
matters that might otherwise have been informally resolved must, instead, be
played out in a formal adversarial setting. And, in the probate context, simplified
procedures may increase the risk of complications in administering the estate. For
example, deficiencies with the will which would be revealed in a full probate
application might, instead, be discovered only after the estate has been
distributed.

The principle of proportionality is widely applied in the legal context to justify the
relaxation of procedural protections involved in a legal process in order to reduce
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the cost for individuals in accessing that process and, thereby, increase access to
justice. Proportionality is a response to the concern that our civil justice system
“offers perfection for the few and nothing at all for the many”.230 It recognizes that
all the procedures forming part of a particular procedure may not actually be
necessary to achieve justice and that, in fact, they may impede realizing justice for
more disadvantaged members of our population. 

Proportionality has also been recognized as applicable in the context of estate
administration. Mr. Justice Brown has called for court staff to adopt a “culture of
common sense” in processing non-contentious probate applications.231 In fact,
proportionality is already reflected in the current design of the probate system. In
consultations, a government representative estimated that about 80 per cent of
probate applications are approved by the Registrar without the need for referral to
a judge.232 This two tier process reflects the fact that, in order to achieve justice,
some more complex probate applications require greater judicial resources than
do other, more straightforward applications.

Although the principle of proportionality is invoked as a means of improving
access to justice, there is a danger is that it may be used instead to promote
efficiency at the expense of justice. Colleen Hanycz worries that, in some
circumstances, more access may lead to less justice:

Lying at the heart of Woolf’s mandate was the assumption, maintained to
this day, that enhancing efficiency results in enhanced access to justice.
It is this central, largely untested assumption that is most problematic.
Certainly, providing less costly and time-consuming procedural
mechanisms would seem logically connected to improving the access of
citizens to that procedure. However, the bigger question remains as to
whether that same procedure, in the light of its reduced processes,
retains the ability to deliver just, accurate outcomes.233 (emphasis added)

Most of the literature on proportionality in civil justice addresses its application to
adversarial dispute resolution processes. Although proportionality is equally
applicable to the court’s probate function, it should be applied somewhat more
cautiously in this context. This is so for at least two reasons. 

First, unlike in adversarial disputes, all the interests at stake in a probate
application will not be represented before the court. The court acts not as an
adjudicator but as what Frans S. Slatter, in writing about administrative agencies,
described as a “determination maker”:

The determination-making function can be distinguished from the
adjudicative function in that the former does not involve the resolution of
a dispute and is not primarily adversarial. It often involves a finding of
the facts that exist and then a decision as to whether these facts fit
criteria that may be well or poorly defined.234

In probate applications, the testator is no longer able to express her or his
intentions to the court and part of the court’s role is to protect these intentions as
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reflected in the will. Similarly, the court is responsible to protect the interests of
beneficiaries and creditors whether or not they are before the court. Any
proportionality analysis must be particularly sensitive to these “missing parties”.

A second, and closely related, reason why proportionality must be applied cautiously
in probate matters is that the interests before the court are not necessarily
quantifiable and, thus, cannot be evaluated by way of a cost/benefit analysis. Justin
W. de Vries and Angelique Moss make this point in relation to will challenges and
guardianship disputes asking, “[w]hat constitutes costs which are disproportionate
when the interests at stake is [sic] the welfare of an incapable individual?”235

A cost/benefit analysis must take into account the interests of the parties as well
as the system itself. And the interests of the parties may vary. For example, not
every estate representative values the legal protection of probate enough to pay
the price and undergo the “hassle”, as he or she may perceive it, of obtaining it.
Many will be focused on the practical goal of obtaining possession of the estate
assets. With their knowledge of the deceased’s family and the circumstances
surrounding the estate, they may believe that a legal claim against them is very
unlikely. In these circumstances, probate may be perceived as paternalistic and
the associated costs will be considered to outweigh any perceived benefits. On
the other hand, there may be circumstances surrounding the estate of which the
estate representative is unaware. Therefore, the interests of the beneficiaries and
creditors must also be factored in here.

Proportionality is a necessary principle informing the design of a small estates
procedure that is effective in promoting accessibility while preserving legal
protection. However, proportionality is only one piece of the puzzle. In applying a
proportionality analysis, it is important not to lose sight of all the interests
potentially engaged in a probate application whether or not they are identifiable.
It is also important to ensure that the analysis does not slide into a cost/benefit
analysis but maintains a concern for protecting vulnerable parties.

B. Other Legal Processes Balancing Accessibility and Legal
Protection

This same tension between access and legal protection is played out in a number of
other Ontario legal processes. The LCO has examined several processes which
might be considered somewhat analogous to probate in order to determine if there
are lessons to be learned. In each case we have concluded that there are differences
in context which limit the usefulness of these processes as models for a small
estates procedure. We discuss four of these here: Small Claims Court, the Simplified
Procedure under Rule 76 of the Rules of Civil Procedure, the procedure governing
the receipt and administration of monies owing to minors by guardians under
section 51 of the Children’s Law Reform Act and unclaimed property programs.
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1. Small Claims Court and the Simplified Procedure

Perhaps the most obvious example of a proportional approach to access to civil
justice is the development of the small claims court.236 Ontario’s Small Claims
Court has jurisdiction over most civil claims worth no more than $25,000.237

According to section 25 of the Courts of Justice Act, the Court is required to “hear
and determine in a summary way all questions of law and fact and may make such
order as is considered just and agreeable to good conscience”.238 In this section,
the word “summary” is intended to reflect a commitment to proportionality and
the court procedures involved in a small claims court action are substantially
streamlined.239

More recently, the Simplified Procedure in Rule 76 of the Rules of Civil Procedure
was created in order to improve access to justice for slightly larger claims
(currently, less than $100,000).240 This rule also reflects the principle of
proportionality by appreciably reducing pre-trial procedures.241

One significant distinction between Small Claims Court and the Simplified
Procedure is the extent to which they contemplate that claimants will be legally
represented. The Small Claims Court was intended to allow for laypeople to pursue
their claim directly, without the added cost of legal representation.242 In contrast, it
is clear that the Simplified Procedure was designed for use by legal counsel.243

The extent to which either the Small Claims Court or the Simplified Procedure has
improved access to justice has been questioned.244 A key concern is that any time
and efficiency gained by simplified procedures at the pre-trial stages of an action
may be lost later on since the parties must resolve outstanding issues in order
that the case is ready for determination.245 In other words, complications are not
eliminated but merely deferred.

Both the Small Claims Court and the Simplified Procedure are adversarial
processes for dispute resolution. Therefore, the balancing exercise between legal
protection and accessibility may be expected to be somewhat different than the
balancing exercise appropriate for a small estates probate procedure.

2. Children’s Law Reform Act 

The primary purpose of probate is to authorize an estate trustee to receive and
administer money owing to the beneficiaries of an estate. A similar process is
contained in the Children’s Law Reform Act (CLRA). The purpose of the guardianship
of property scheme for minor’s property is to authorize a legal guardian of property
to receive and manage money owing to minors and to distribute it once they attain
the age of entitlement.246 In both probate and guardianship, the chosen person acts
as a trustee of property beneficially owned by another and there is the same risk
that the trustee will either improperly or fraudulently administer the property.
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Therefore, both regimes have adopted an administrative, court-supervised process
for making this determination of authority. However, there is a distinction between
these two regimes. Unlike the probate system, the guardianship provisions in the
CLRA implicitly recognize that the burden of undergoing the guardianship process
may outweigh its benefits where the amount at stake is small. Thus section 51 of the
CLRA provides that someone owing money to a minor, other than pursuant to a
court order, may pay it to a parent or person having custody (or to the minor directly
in certain circumstances) without proof of guardianship so long as the value is less
than $10,000.247

Interestingly, this provision is not really worded as an attempt to protect parents
from the administrative burden of applying to be a guardian of property where
only small amounts are at stake. Rather, it seems to be primarily intended to
protect third parties owing money to minors from the risk of paying out the money
to the wrong person. 

In any event, the question for this project is whether it would be appropriate in
Ontario to adopt a similar small value exception to the probate process. Like the
guardianship provision, this might be designed to protect third party financial and
other institutions making small value payments to an estate representative without
proof of probate. This type of informal administration of small estates has been
adopted in some Australian jurisdictions.248

The pros and cons of introducing a similar statutory protection provision into
Ontario’s probate system are discussed below. At this point it should be noted
that, although there are several points of similarity between the probate and
guardianship processes, there are also some differences that limit the analogy.

First, there is an alternative to guardianship that does not exist for probate. Where
no guardian of a minor’s property has been appointed, and there is no will, trust
or legislative authority authorizing management of the minor’s money, money or
property owing to the minor that is worth more than $10,000 can be paid into
court and managed on behalf of the minor.249 Therefore, neither the minors’
caregivers nor third parties holding the money owing to them are reliant on the
guardianship process in the same way that estate representatives and financial
institutions are reliant on the probate process.

On the other hand, the guardianship process was designed to protect some of the
most vulnerable members of society. The beneficiaries of estates (excepting
minors or incapable persons) are not vulnerable in the same sense. Once provided
with notice of a probate application, beneficiaries are generally able to take steps
to protect their own interests. 

Therefore, although section 51 of the CLRA provides a useful analogy for
considering the potential benefit of similar statutory protection provision in the
probate system, the different context must be kept in mind.

Unlike the probate
system, the guardianship
provisions in the CLRA
implicitly recognize that
the burden of
undergoing the
guardianship process
may outweigh its
benefits where the
amount at stake is small.



3. Unclaimed Property Programs

Where an estate representative decides that the cost of obtaining probate
outweighs its benefit, assets owing to the estate may go unclaimed. What
happens to these assets? In some jurisdictions, there are programs providing for
unclaimed bank accounts and other intangible property to be collected by an
administrator and paid out to claimants establishing that they are entitled to it. 

For example, federally registered banks hand unclaimed accounts over to the
Bank of Canada after 10 years of no account activity. The Bank of Canada acts as a
custodian of the funds. It holds amounts less than $1,000 for 30 years and
amounts more than $1,000 for 100 years. Available information about the account
is inputted into an electronic database which is searchable by the public. Anyone
entitled to the money, including a personal representative of the deceased
owner’s estate, may make a claim. The Bank of Canada exercises discretion as to
the type of proof it will require from claimants in order to establish their
entitlement to the money. It may or may not require legal documents proving that
the claimant is representing the estate.250

Alberta also has an unclaimed property program that makes use of a U.S. online
claim process, MissingMoney.com.251 There are different requirements for proving
claims among the various jurisdictions using this service. However, the
MissingMoney website states that an heir entitled to the property of a deceased
would generally be required to provide “documentation such as death certificate,
Letters of testamentary, [or] proof of the account owner’s connection with the last
known address….”252

In 2003, the Uniform Law Conference of Canada developed a Uniform Unclaimed
Intangible Property Act (UUIPA). Estate claims under this uniform Act could be
dealt with informally. Under section 17, the administrator would have discretion to
allow an estate claim notwithstanding the absence of documentary proof if
satisfied that the claimant is entitled to the property but for some procedural
impediment such as the fact that the estate has not been probated.253

Presumably, the effect of this provision would be that any loss resulting from the
administrator making payment to the wrong person would be borne by the estate
rather than the administrator.254

Ontario does not currently have a regime for unclaimed balances under provincial
jurisdiction. In 2012-2013, the Ontario Ministry of the Attorney General undertook
a consultation process considering the UUIPA and the possibility of introducing an
unclaimed property program in Ontario; however, no legislation has yet been
produced.255 Recently, a spokesperson for the Ontario government suggested that
unclaimed property legislation was not currently a priority.256

These unclaimed property programs provide context for considering the
procedural requirements appropriate to establishing the authority of estate
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representatives claiming small amounts. If Ontario were to adopt legislation
similar to the UUIPA, estate assets not paid out due to the failure of the estate
representative to obtain probate could eventually find their way into an unclaimed
property program. The procedural rigour of the probate process could be replaced
by the relatively informal requirements of section 17 of the UUIPA. Under section
17, an estate representative might be able to gain possession of the assets where
he or she could not have done so earlier. This incongruity, although perhaps
minor, illustrates that there is a need for an alternative process providing for the
release of small amounts to estate representatives when probate does not make
commercial sense.

The probate system operates in an historical bubble without regard to the
contemporary, informal practices that have grown up around it. The application
requirements in Rule 74 for establishing the authority of estate representatives
make sense where relatively large amounts are at stake. However, for small
estates (particularly very small estates), these application requirements are out of
step with the relatively informal requirements of several similar legal processes in
Ontario.

...[F]or small estates ...
[the probate] application
requirements are out of
step with the relatively
informal requirements of
several, similar legal
processes in Ontario.



VII. IMPROVING PROBATE FOR SMALL ESTATES

The preceding chapters of this Final Report have described a number of problems
that may arise in probating small estates under the current probate system in
Ontario. These complications are not specific to any particular component of the
probate process. That is, none of the current legal requirements is inherently
inappropriate for small estates. On the contrary, with one or two exceptions, it
seems that the current application requirements for probate continue to be
important to protect most Ontario estates from fraud or improper administration.
The real problem for small estates is one of economic feasibility. Regardless of the
value of obtaining probate, at some point the cost of doing so may exceed the
benefits, or at least make it not worthwhile. At that point, estate representatives
may decide that the probate system is effectively inaccessible. They may decide to
administer small estates without probate or may abandon the assets and fail to
administer the estate at all.

This problem accessing the probate system is, in some circumstances, a systemic
one. Some asset-holding institutions such as pension plans interpret their
governing legislation as requiring them to insist on probate as proof of authority
before releasing assets. For these institutions, the probate requirement is more
than a matter of risk management. It is a statutory duty that strictly precludes
them from waiving probate, at least where there is no will. As a result, these
institutions may be left holding many small accounts that have been abandoned
due to the disproportionate cost of obtaining probate.

Although Ontario does not currently have a small estates process, small estates
procedures are in operation in two Canadian jurisdictions, Saskatchewan and
Manitoba, and throughout the United States and Australia.257 In these
jurisdictions, the problem of probating small estates has been significant enough
that a legislative solution has been deemed necessary.

Not every jurisdiction has determined that a small estates procedure should be
adopted. In 1999, the Law Reform Commission of Nova Scotia prepared a report
on probate recommending against a small estates procedure for fear that it would
overly complicate the probate system.258 More recently, a 2013 Alberta Law
Reform Institution (ALRI) report on estate administration chose not to address the
problem of small estates directly. ALRI did acknowledge that some estates are
administered informally but it concluded that this practice was not a matter for
legislative reform:

If banks want to pay out assets informally on the basis of some
indemnity or undertaking, this is a matter of policy for financial
institutions.259

As discussed above, British Columbia chose not to bring into force the small
estates procedure recommended by British Columbia Law Institute (BCLI) in its
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2005 Interim Report and written into the Wills, Estates and Succession Act
(WESA). The government chose instead a procedure designed to facilitate the
administration of simple estates.260

The LCO has considered the example of these jurisdictions and observes that the
context is quite different here. Nova Scotia and British Columbia were both engaged in
law reform projects on probate generally. A more particular concern for small estates
was perhaps subsumed within the broader goal of simplifying the system overall. For
example, the British Columbia government ultimately concluded that a small estates
procedure was not needed since the new probate rules were already very similar to
those proposed for small estates.261 And Alberta’s project focused on the duties of
estate representatives after appointment rather than the appointment process. ALRI’s
comment, above, was only indirectly related to the issue of small estates under the
probate system. Furthermore, it is the LCO’s view that while financial institutions are
free to apply their own policies for paying out assets, the matter is not entirely
separate from a public concern about an accessible probate process

In any event, the LCO has concluded as a result of its consultations with the
identified stakeholder groups that Ontario would benefit from a streamlined small
estates procedure. This is to encourage the estate representatives of small
estates to access the benefits of probate and, ultimately, ensure that these
estates are administered according to the intentions of the testator or the
principles of succession law. At the same time, this procedure must be designed
so as to preserve a proportionate degree of legal protection for the beneficiaries,
creditors and the estate representative.

In considering what estates should be eligible for a small estates procedure, we have
focused on those estates for which the cost of probate is likely to impede access to
the process. Access may be impeded either because the cost exceeds the value of
the estate or because the cost is sufficiently disproportionate to the value of the
estate that probate is not worthwhile. As discussed in chapter III above, this point is
indeterminable. It will vary depending on both the value of the estate and the cost of
probate. However, the LCO has concluded that, consistent with other jurisdictions
with a separate process for small estates, in order to make a small estates procedure
practically effective, eligibility for the procedure should be defined by a bright line
monetary value limit. More specifically, we have concluded that a small estates
procedure should be available to estates with a gross value up to $50,000.

The remainder of this chapter delineates the elements of a low cost, small estates
procedure that the LCO believes would give estates worth up to $50,000 an
alternative to incurring the cost of the full probate system. This small estates
procedure would exist alongside the regular or standard probate stream. It would
involve a one or two page application form by which the applicant would attest to
his or her entitlement to administer the estate. There would be few evidentiary
requirements, although the requirement to serve the application on those

...[T]he LCO has
concluded as a result of
its consultations with the
identified stakeholder
groups that Ontario
would benefit from a
streamlined small
estates procedure.



interested in the distribution of the estate would be retained. A successful
application would result in the issuance of a Small Estates Certificate with the
same legal effect as a Certificate of Appointment (COA) in the regular probate
stream except that authority would be limited to the specific assets listed in the
application. The estate would remain liable to pay the estate administration tax,
but would be exempted from filing the Estate Information Return. The procedure
would be designed to be accessible to estate representatives without legal
assistance. Ideally, applicants would be able to file applications online.

During consultations, many stakeholders from all stakeholder groups expressed
concern for those estates with a value just beyond the value cut off (for example,
$52,000). Why should they lose out on the benefits of a small estates procedure?
This is a concern that applies to all “bright line” cut-offs. However, some of the
LCO’s recommendations below (such as recommendations for a plain-language
guide to probate and simplified forms) have the potential to benefit estates of any
value, including those only slightly above eligibility for the small estates process. 

A. Possible Models for a Small Estates Procedure

1. Introduction

A pivotal issue in developing a small estates process is the degree to which it
should be supervised by the court alongside the regular stream probate process.
Currently, there is a wide range of small estates procedures operating in different
jurisdictions. They were created to respond to local probate traditions and have
evolved quite differently in different legal contexts. 

Some procedures are administered by the court and result in a legal grant of
probate similar to the usual probate process. These tend to offer a relatively
significant degree of legal protection but may be more procedurally involved and,
thus, somewhat more costly for the applicant. At the other end of the spectrum is
informal administration. This may be no more than a statutory provision
protecting asset-holding institutions from liability where they release assets to
estate representatives without probate. There is no court involvement here at all
and little or no legal protection for those interested in the estate. But neither are
there costly procedural requirements. So long as the estate representative is
legally authorized in fact and is acting properly, the full value of the estate is
available for distribution to the creditors and beneficiaries. 

Between these two ends of the spectrum are a myriad of other models that attempt
to balance some degree of court supervision with simplified procedures designed to
keep costs down.262 In this section, we describe some of the advantages and
disadvantages of key models in operation in other jurisdictions. Next, we explain why
the LCO has concluded that a court supervised small estates process would be the
most appropriate model for Ontario.263
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2. Alternatives to a Court-Based Small Estates Procedure

Informal Administration

As noted above, the informal administration model lies at one end of the spectrum
and involves no court supervision at all. Instead, financial and other institutions
are simply given statutory protection from liability where they release assets
worth less than a certain value without proof of probate. If it turns out that the
assets are given to the wrong person, the institution is protected and the loss is
borne by the estate.264

This approach facilitates the release of specific estate assets held by specific
institutions. However, institutions are not required to release the estate assets they
hold and it is still possible that a probate application may be necessary to obtain
possession of certain assets. 

There would be some benefits to a small estates procedure based on informal
administration. The comfort of statutory protection would encourage most
financial institutions to waive the probate requirement for small asset transfers.
The result would be the industry-wide adoption of the particular value limit
established by legislation. This would address the commercial uncertainty caused
by institutions having different value limits for waiving probate. It would also be
commercially friendly solution since it would facilitate the release of small value
assets directly to those entitled to them. 

Practical benefits aside, the key drawback of the informal administration model
is that it would continue, and indeed promote, the current practice where larger
estates benefit from probate protections and small estates are more likely to be
administered outside the probate system. This model would not retain any of the
protective benefits of probate. It would not authorize the applicant to act on
behalf of the estate generally. It would not involve any assessment of the validity
or terms of a will. Most importantly, it would provide little or no protection
against fraud.

Affidavit Procedures

A model that may or may not involve some degree of court supervision is the
affidavit procedures common in U.S. jurisdictions.265 This model is provided for in
the Uniform Probate Code (UPC) and has been widely adopted into state
legislation.266 Under this model, persons entitled to estate assets may prepare an
affidavit which is given directly to financial or other institutions to authorize the
release of particular assets held by that institution. Some jurisdictions, but not all,
require that the affidavit be filed with the court.267 Affidavit procedures are
available only where the total value of the estate is under a legislated value limit.
The maximum value set out by the UPC is $25,000, but states tend to set higher
amounts.268 The procedure typically applies both where there is a will and in
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intestacies, although in some jurisdictions it applies only to intestacies.269

Legislation provides that financial or other institutions are statutorily protected
from liability where they release assets on the basis of an affidavit. No estate
representative is appointed under this model.270

For example, New York has a small estates affidavit procedure (SEAP) applicable
to estates consisting only of personal property and having a value not exceeding
US$30,000.271 These affidavits are filed with the court and it appears that the
process works reasonably well.272

Affidavit procedures are designed as a middle ground between the protection of a
court supervised small estates process and the accessibility and convenience of
informal administration. However, different procedures range dramatically in the
degree of legal protection they afford.273 Affidavit procedures filed with the court
may not differ significantly from court-supervised procedures discussed below.274

Administration by Public Trustee

In some jurisdictions, including several Canadian provinces, small estates may be
administered by the public trustee or some other professional administrator.275

Typically, the public trustee or other administrator may elect whether or not to
become involved in any particular case.

There is no similar provision in Ontario law giving the Ontario Public Guardian and
Trustee (OPGT) particular authority to administer small estates and the OPGT has
not traditionally played this kind of protective role for small estates. During
consultations we heard that the OPGT does not have the resources to expand its
role in regard to small estates and that this situation is not likely to change in the
near future. In any event, the LCO does not believe that expanding the OPGT’s role
in this direction is advisable. There is nothing about the small monetary value of
an estate that, in and of itself, suggests that an estate representative should be
replaced by a public official. Respect for the testator’s intentions requires that a
named executor represent the estate where possible. We have concluded that the
protective power of the OPGT is best concentrated on those estates where there
truly is no one else to carry out the administration. 

3. Court-Supervised Small Estates Procedures

The Manitoba and Saskatchewan Models

The two Canadian provinces that currently have small estates procedures in place,
Manitoba and Saskatchewan, have chosen court-based procedures. 

In Saskatchewan, an ex parte application may be made to the court to distribute an
estate without a grant where the estate is made up of personal property not
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exceeding $25,000 in value. 276 The estate representative’s scope of authority is
limited to the terms of the resulting court order, which covers particular assets.
Although the Rules expressly provide that the application may be brought without
notice to the beneficiaries, in practice, the court requires that notice of the
application be served to heirs where there is no will.277 After distributing the
assets, the applicant undertakes to file the receipts with the registrar.

According to a Saskatchewan court official, this small estates procedure is used
perhaps two or three times per month, usually by unrepresented applicants and
more often in the case of intestacy. The court official felt that this procedure
offered negligible benefits over the usual probate process. It is not all that much
easier than the usual application and it can be limiting since it does not result in a
grant which would provide the estate representative with authority to open an
estate bank account or receive subsequently discovered estate assets.278

Manitoba has a similar small estates procedure for estates worth less than $10,000
whether or not there is a will and whether or not the estate includes real property.279

There is no provision for notice to beneficiaries or creditors. The resulting order is
limited to the listed assets, and does not result in a grant of probate. According to a
Manitoba court staff member, this process is used reasonably often, perhaps 10
times per month, mostly by unrepresented people who are dealing with small
assets including bank accounts, mineral rights or vehicles.

Most recently, the Northwest Territories has drafted legislation providing for a
similar small estates procedure in that jurisdiction. It is based on the
Saskatchewan model and, if enacted, it would apply to estates with a net value of
less than $35,000. Again, it would not result in a grant; however, the standard
form court order would provide that it has the same effect as a grant.280

Of the various models examined by the LCO, these are most similar to the small
estates procedure we recommend below. However, these procedures do not result
in a formal grant and, therefore, are not necessarily a full alternative to the regular
probate stream.281 Also, the Manitoba and Saskatchewan procedures are, in some
respects, relatively informal. For example, the Saskatchewan form does not
require notice and does not require the applicant to make any declarations as to
the validity of the will, if any, or their entitlement to administer the estate. In fact,
the Saskatchewan form does not mention the possibility of a will at all. The
Manitoba form does require that any will be attached to the application. However,
unlike the Saskatchewan form, it does not require the applicant to list the assets
of the estate (with the exception of real property).

In other respects, the Saskatchewan procedure is relatively formal. The
Saskatchewan form requires that the applicant list precisely how the estate is to
be distributed and then to file the receipts with the court. (The Northwest
Territories form would also require this.)
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Court Supervision Remains Important for Small Estates in Ontario

There was a significant degree of general support among all stakeholder groups
for the current court sanctioned probate system. Although stakeholders had many
suggestions for improving the system, most felt that it was functional and should
continue to be available to Ontario estates regardless of value. As one practitioner
put it, even though the current system may effectively be a rubber stamp, it
continues to operate as a deterrent to fraud through our “residual cultural
memory”. In other words, in spite of the actual effectiveness of the probate
system, society continues to believe in its effectiveness and this belief, in and of
itself, serves as a deterrent to fraud.

During consultations, a number of suggestions were made for reducing the cost of
probate by outsourcing all or part of the system to alternative forums. For
example, one practitioner speculated that responsibility for the system might be
transferred to an administrative tribunal. A few stakeholders, including legal
technology specialist Dan McAran, proposed that probate for small estates be
regulated through an online registry in conjunction with specially authorized
lawyers.282 The Surety Association of Canada contributed a written submission
proposing that probate for small estates be replaced by a mandatory private
insurance scheme.283

As a result of the consultations and its research, the LCO has concluded that court
supervision is of continued importance to an effective probate system generally.
The LCO considers that a court supervised small estates process is the model
most in keeping with the protective philosophy behind Ontario’s probate system.
It is also most in keeping with the rationale behind this project to increase
accessibility to probate for small estates. The recommendations in this Report
demonstrate that there is more that can be done within a court based probate
system to ensure that it is accessible to all Ontario estates regardless of value. 

Some might argue that a court supervised small estates process will undermine
the credibility of the existing probate system and call into question why larger
estates should be required to meet additional application requirements to achieve
the same stamp of authority. The answer here is that the balance between
achieving accessibility while maintaining legal protection in a legal process is
never clear. There will always be a question whether accessibility is being over-
emphasized at the expense of legal protection and vice versa. A court supervised
small estates process is itself an attempt to strike this balance. It offers more
protection to small estates than they receive when they are informally
administered. But it emphasizes accessibility over the procedural protections of
the usual probate process. It also reflects the principle of proportionality in that
additional procedural protections are deemed appropriate to address more
valuable estates.284
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We have also concluded that, unlike the small estates procedures in Manitoba
and Saskatchewan, it is important that a court supervised small estates
procedure result in the issuance of a Small Estates Certificate with the same legal
effect as a COA issued under the usual probate process. The Small Estates
Certificate will also send the signal that the small estates procedure has the same
legitimacy as the usual probate process so that third parties may rely on it when
releasing assets. The small estates process also has the benefit of not requiring
amendments to various incidental legislation and regulations that rely on the
issuance and legal effect of a COA.

However, under the usual probate process, a COA has the legal effect of
authorizing the estate trustee in respect of the estate as a whole, including any
subsequently discovered assets. This would not be an appropriate feature for a
small estates process based on a monetary value limit. It would give rise to the
concern that a dishonest estate representative might declare the value of the
estate to fall within the value limit, make use of the small estates procedure and
then later purport to have discovered additional estate assets bringing the total
estate value above the value limit. In order to remove the temptation for
applicants to underrepresent the size of the estate, a Small Estate Certifcate
under a small estates procedure should authorize the estate representative only
in relation to the estate assets listed in the application (with one opportunity to
amend the identified value of the assets). This will require incidental amendments
to the Estates Act, such as ss. 32(2), for example, which deals with the evaluation
of subsequently discovered property.285

This concern for the possibility of a dishonest estate representative is also reason
to favour continued court supervision over informal administration. In a court
supervised process, the applicant is required to include the estate value in the
application. This number is typically given some degree of scrutiny by court
staff.286 Also, the act of filing an application with the court itself adds a degree of
formality that might dissuade some applicants from acting dishonestly.

A court supervised small estates process that is streamlined in the way we describe
below should address the problem of finding someone willing to act as estate
representative for very small estates. It should also encourage testators planning
their estates to do their gift giving within the protection of probate. It should extend
the protection of probate to many more small estates than are currently being
administered informally. Furthermore, it should address the systemic problem of
small accounts being abandoned by making it economically feasible to distribute
these into the hands of those beneficially entitled to them. 

A court supervised small
estates process that is
streamlined in the way
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The Law Commission of Ontario makes the following recommendation:

1. a) The Estates Subcommittee of the Civil Rules Committee prepare and
the Ontario government enact amendments to Rule 74 of the Rules of
Civil Procedure and the Estates Act to provide for a simplified small
estates procedure as an alternative to the existing probate system for
Ontario estates valued at up to a monetary amount specified by
regulation. 

b) This procedure result in a court issued Small Estates Certificate with
equivalent legal effect to a Certificate of Appointment of Estate Trustee,
except that authority is limited to the estate assets specifically listed in
the application.

B. Value Limit of $50,000 for Estates with and without Wills

As discussed in chapter III.C.3 above, the LCO has concluded that a small estates
process should be available to estates having a total value on the date of the
deceased’s death of up to $50,000. In order to prevent artificially structured
“small” estates from accessing the process, value would be measured as a gross
amount consistent with section 32(1) of the Estates Act.287 Unlike the definition of
value in the Estate Administration Tax Act, the value of encumbrances on real
property contained in the estate would not be deducted from total value.288 Value
would be calculated in relation to all of the deceased’s assets whether or not
located in Ontario and whether or not discovered as of the date of the application.

There was discussion during consultations as to whether a small estates process
should be directed primarily at estates with wills, estates without wills, or both.
One suggestion was to impose a relatively low eligibility threshold for estates
without wills and a higher eligibility threshold for estates with wills as a means of
encouraging more testators to make a will. The LCO has considered this proposal
in relation to the rationale of this project to improve accessibility to probate.
Although it is usually easier to administer a small estate without probate where
there is a will, small estates may have difficulty accessing the probate system
whether or not there is a will. Furthermore, a dual eligibility threshold would
complicate a process that must remain simple if it is to be effective. Therefore, the
LCO recommends that a single eligibility threshold be set for small estates both
with and without wills.
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The Law Commission of Ontario makes the following recommendation:

2.a) The small estates procedure be available in respect of estates with a
total value not exceeding $50,000.

b) Total value be calculated consistent with section 32(1) of the Estates
Act as all of the property that belonged to the deceased at the date of
his or her death, including property discovered subsequent to a Small
Estates Certificate being issued, and without regard to any
encumbrance on real property that is included in the property of the
deceased person.

c) The $50,000 value be designated by regulation to be amended as
appropriate.

C. Application Form and Requirements

The LCO has concluded that instituting two streams of probate, regular or
standard and small estates, would best respond to the need to take into account
both accessibility and the legal protections of probate for all estates. The streams
differ in the weight given to the two factors. Notably, among other differences, the
Small Estates Certificate, while equivalent to a COA issued under the regular
stream, would provide limited legal authority to deal with only those assets listed
in the application. To address assets discovered after the issuance of the Small
Estates Certificate, applicants would be permitted one amendment, so long as the
revised value of the estate does not exceed $50,000. 

The small estates stream of probate should be significantly simplified relative to
the existing probate process so that estate representatives of small estates have a
real alternative to the current process. We have examined a number of application
forms used in other jurisdictions and have been struck by the wide variety in use.
No two forms are alike. This is further evidence that there is no easy compromise
to be made between the accessibility of probate and the legal protection it affords.

Both Saskatchewan and Manitoba have adopted abbreviated forms with relatively
few requirements. Saskatchewan’s form requires a list of the deceased’s assets
and their allocation to creditors and beneficiaries, each of whom must also be
listed. 289 No notice is required although, as a matter of practice, court staff
require notice where there is no will. The form also requires a list of the persons
holding the deceased’s assets. The form does not require information about the
validity of the will, if there is one. Nor must the applicant make any statement
about his or her legal entitlement to administer the estate. However, the court
maintains some supervision over the administration of the assets since the
applicant undertakes to file all receipts with the registrar.

The small estates stream
of probate should be
significantly simplified
relative to the existing
probate process so that
estate representatives of
small estates have a real
alternative to the current
process.



Manitoba’s application form requires the applicant to state his or her relationship
to the deceased, but there is no declaration of legal entitlement to administer the
estate.290 The form also requires the applicant to attach the will if there is one,
although there is no declaration as to the validity of the will. The deceased’s next
of kin must be listed along with their ages. There is no requirement for the
applicant to file receipts with the court; however, he or she does undertake to
provide an account of the administration when required.

Northwest Territories’ proposed small estates program would involve application
requirements similar to those in Saskatchewan. There would be no notice
requirement, but the applicant would undertake to file all receipts with the
registrar.291

Of the myriad of different application requirements in small estates programs in
other jurisdictions, it is difficult to perceive a pattern or logic behind the array of
requirements deemed important and those that have been omitted. Although the
LCO favours a court supervised procedure as in Saskatchewan and Manitoba, it has
concluded that a more formalized application process is suitable in this jurisdiction
where the eligibility limit will be higher ($50,000) and the Small Estates Certificate
will have the same legal effect as a COA.

Therefore, the LCO has concluded that the best compromise between accessibility
and legal protection in Ontario lies in continuing to observe the traditional
requirements for probate but shifting the responsibility for the truth of those
requirements from the court to the applicant. For example, the validity of any will
and the legal entitlement of the applicant to administer the estate should
continue to be eligibility requirements for a Small Estates Certificate. However,
instead of being required to file documentary proof that these requirements are
met, the applicant would check boxes making declarations to this effect.

The instructions available with the small estates application form and the
obligation to swear to or affirm these declarations would impress upon the
applicant their significance and his or her legal responsibility in administering the
estate. However, completing and filing the application would be much easier. A
number of affidavits potentially required under the current process would be
replaced by one affidavit.

Besides completing the application, the applicant would need only send the
application to the beneficiaries, gather the death certificate and will, if there is
one, and have the application commissioned and filed with the court. A 30 day
delay period before filing the application would provide an opportunity for
beneficiaries to receive the notice and challenge the application if they wish. If
online filing were available, as the LCO recommends below, an electronic
substitute for swearing or affirming the application could be explored. 
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The same application form would be used whether or not there was a will and
would be designed to be completed by a layperson. It would require the following
information:

•  the name, last address and spousal status of the deceased and date of death 

•  the name and Ontario address of the applicant and relationship to the
deceased

•  a list of estate assets and their value, 

•  the basis of entitlement to administer the deceased’s estate (by checking
the basis from a standardized list), and

•  standard form declarations to be checked that to the best of the applicant’s
knowledge and belief:

– the deceased had property in Ontario

– the estate is worth not more than $50,000

– no one else has applied to be estate trustee for the estate

– if there is a will, it is the last valid will of the deceased, there are no
issues as to the proper execution of the will and there have been no
alterations to the will

– if the will is handwritten, that the whole of the document, including the
signature, is in the handwriting of the deceased

– if there is no will, a careful search was made and the applicant
reasonably believes that the deceased did not leave a will

– if there are others entitled to administer the estate, they have renounced
their right

– 30 days have passed since notice of the application was sent to
beneficiaries

•  a declaration promising to faithfully administer the estate according to law
and to provide a full accounting of the administration when required

•  the applicant’s signature sworn or affirmed before a commissioner of oaths.

Significantly, the only supporting evidence required for the declarations in the
application form would be the following:

•  a copy of the death certificate (including one issued by a funeral director)

•  a copy of the will where there is one (the original will would not be
required), and

•  a form declaring that the application was sent to the beneficiaries (including
the OPGT, Office of the Children’s Lawyer (OCL) or both where appropriate).

The estate representative would be personally responsible for the validity of the
information contained in the application and would be liable for loss to the estate
resulting from inaccurate information.292



The small estates application would require commissioning or notarization. The
LCO heard conflicting views about the extent to which the current requirement for
commissioned probate applications is an obstacle for estate representatives of
small estates. Although a commissioning service is offered in court offices, this is
not well publicized and may be considered somewhat expensive ($13 per form). It
would be more reasonable when only one form is required, rather than the larger
number in the regular probate stream.

A few jurisdictions in the United States have dispensed with the requirement to
commission small estates affidavits.293 In these jurisdictions, the form contains a
statement advising the applicant of the legal consequences of giving false
information and the applicant signs the application “upon penalty of perjury”.
However, the LCO has decided that, given the relative lack of evidentiary proof
required under the streamlined process, it is important for some formality to
accompany a small estates application in order to dissuade applicants from taking
their responsibilities too lightly.

Just as important as the small estates application form itself would be the
explanatory material that would accompany the form. This material would guide
the applicant through each box and explain in plain language the legal
significance of checking the box and of assuming responsibility for the estate.

The role of the court office would be to assess the application for completeness;
however, the court would not be obliged to look behind it. This is similar to the
role that BCLI envisioned that the court would play in the B.C. small estates
declaration process, although that process was not brought into force.294 The
court office would issue Small Estates Certificates on an expedited basis so that
these small estates may be administered quickly and cost-effectively.

Some stakeholders raised a concern about increased risk of fraud in a system with
fewer procedural requirements, although others did not consider this to be a
significant concern for practical purposes. One practitioner noted that fraudsters
are more likely to act outside the court system, by forging a cheque, for example.
Another practitioner stated, “I’m less worried about fraud than people walking
away”.295 The LCO has concluded that any potential risk of fraud associated with
fewer evidentiary requirements is outweighed by the likely benefit of bringing
more small estates within the protection of the probate system.

Legal protection in a small estates procedure would be achieved in two ways: first,
with a requirement that the applicant send the application to those interested in
the distribution of the estate and, second, by having the applicant declare that
particular risk factors are not present. For example, if the applicant is not the
executor named in the will, he or she would have the choice to check a box stating
that the executor had renounced his or her right to apply for probate.

Furthermore, it must be remembered that the small estates stream would be
designed in part for small estates that might otherwise not be in the probate
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system. Therefore, they would receive at least more legal protection than they do
currently. It would also encompass estates that would be in the system, but
perhaps at an undue financial cost and effort.

The Law Commission of Ontario makes the following recommendation:

3.a) The small estates procedure involve a short, streamlined application
form requiring the following information:
i. basic information about the estate,
ii. basic information about the applicant, 
iii.basis of the applicant’s entitlement to administer the estate,
iv. a list of estate assets and their value, and
v. a standardized declaration affirming the applicant’s acceptance of
the responsibility to administer the estate according to law.

b) The form be sworn or affirmed by the applicant before a commissioner
of oaths. 

c) The form require the following supporting documents:
i. a copy of the death certificate,
ii. a copy of the will, if one exists, and 
iii. a form declaring that the notice requirement described in
Recommendation 4 has been met. 

d) The court office process and issue Small Estate Certificates on an
expedited basis.

D. Notice Requirements under a Small Estates Process

Notice is pivotal to the procedural fairness of any court or administrative process.
However, even the duty to provide notice has been adjusted in some circumstances
in order to facilitate access to justice. For example, certain small claims court
jurisdictions have either modified or eliminated the rules for service of documents.296

The reduced procedural protections of an Ontario small estates process would
place a corresponding responsibility on beneficiaries to protect their own
interests. Therefore, it is important that notice to beneficiaries and others
interested in an estate continue to be required as part of a small estates process.

Even where there is a duty to give notice to beneficiaries, there is still an issue as
to whether there should be an additional requirement for proof of service to be
filed with the court. It might be sufficient to dispense with proof of service so long
as the applicant is made aware of the responsibility to notify beneficiaries as part
of the application process.

...[I]t is important that
notice to beneficiaries
and others interested in
an estate continue to be
required as part of a
small estates process.



Retaining the current requirement in Rule 74 to file proof of service of notice with
the court would significantly add to the complexity of the process. It would also
call into question just how vigilant the court is expected to be in verifying the
information contained in a small estates application. On the other hand, effective
notice is the threshold requirement for the protection of beneficial interests in
the estate. Of all the procedural protections that might be compromised in order
to promote accessibility to probate for small estates, the notice requirement is
arguably most integral to the fairness of the process.

On balance, the LCO is of the view that the notice requirement should be retained
as part of a small estates process and that there should continue to be some
proof of service filed with the court. The simplest procedure would be to forgo a
separate notice form and, instead, require the estate representative to serve the
completed application form itself. Accompanying the application form would be a
cover page with set language explaining to the recipients why they are receiving
the application, the standard rights of beneficiaries under an estate and the
process to be followed before distribution.297 The applicant would be required to
send this to the last known address of each of the known beneficiaries. Where
there are minors or incapable beneficiaries, the notice would be sent to the OCL
and the OPGT respectively. This notice requirement would be in addition to the
online estates database recommended below.

It is common in many jurisdictions for a delay period to be incorporated as part of
a small estates process. A passage of time is required after notice to
beneficiaries has been sent out and before the application can be filed. This
allows time for beneficiaries to receive the notice and challenge the application if
they so wish. The LCO believes that this is a simple, low cost means of providing
beneficiaries with a real opportunity to protect their interests. We have
concluded that a 30 day delay period would be appropriate.

In filing the application form with the court, the estate representative would be
required to attach a single form declaration that the service requirements have
been met. This form would be appreciably shorter and easier to understand than
is the current Affidavit of Service of Notice under Rule 74.

Another form of notice in the current probate process is the requirement for proof
of consent of the beneficiaries in intestacy. The LCO believes that this requirement
should be eliminated from a small estates process. The LCO heard in consultations
that this requirement can delay and complicate the application. Beneficiaries may
be out of the country, they may be minors or incapable or otherwise unresponsive.
Yet it is arguable that this consent requirement does not significantly improve the
legal protection of intestacies over and above the notice requirement. The
purpose of notice is to provide beneficiaries with an opportunity to challenge the
application if they so wish. In the absence of such a challenge, it is reasonable to
infer consent at least for the purpose of a small estates process.
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The Law Commission of Ontario makes the following recommendation:

4. The small estates procedure require that the applicant

i. send a copy of the application and an explanatory form to all known
persons entitled to share in the distribution of the estate at least 30
days before filing the application with the court,

ii. send the application to the Office of the Public Guardian and Trustee
or the Office of the Children’s Lawyer, or both, as applicable, where
there are minors or incapable beneficiaries at least 30 days before
filing the application with the court, and

iii. file with the court, along with the small estates application, a single
page declaration that the notice requirement has been met.

E. Minors and Incapable Persons

With the reduced court scrutiny involved in a small estates process, persons
interested in an estate would have a greater responsibility to protect their own
interests by challenging the applicant’s appointment if necessary. However, this
would not be possible for most minors or incapable persons. The importance of
protecting these vulnerable beneficiaries is reflected in the current requirement in
Rule 74 to serve notice on the OPGT and OCL whenever minors or beneficiaries are
interested in an estate.

Many practitioners and other stakeholders, including the OCL, felt that estates
involving minors or incapable beneficiaries should be excluded from a small
estates process. This is understandable on the assumption that the alternative is
for these beneficiaries to be protected under the current probate process. But, in
practice, we have seen that not all beneficiaries of small estates are protected
under the current system. Some small estates are not administered at all. Some
are administered but informally without legal protection. Some are probated but
at disproportionate cost which is incurred by all those with an interest in the
estate. Therefore, it is not necessarily the case that minors and incapable
beneficiaries would be disadvantaged by a small estates procedure. Reduced
procedural protections would be offset to some extent by the increased
accessibility and reduced cost of the process. 

The best solution to preserve the legal protection of vulnerable beneficiaries is
not to exclude them from its potential benefits but, rather, to maintain the notice
requirement under Rule 74 that the applicant serve the application on the OPGT
and OCL where appropriate. 

The best solution to
preserve the legal
protection of vulnerable
beneficiaries is not to
exclude them from its
potential benefits but,
rather, to maintain the
notice requirement... .



There remains a risk that applicants filing under a small estates process will
simply not report the existence of minor or incapable beneficiaries. However, that
is already a risk inherent in the probate system and is not one which should cause
small estates to lose out on the benefits of a small estates process.

The Law Commission of Ontario makes the following recommendation:

5.a) The small estates procedure be available to small estates even where
there are minor or incapable beneficiaries. 

b) Pursuant to Recommendation 4(ii), the applicant be required to send a
copy of the application to the Ontario Public Guardian and Trustee or
the Office of the Children’s Lawyer, or both, as applicable, at least 30
days before filing the application with the court.

F. No Bond Requirement 

1. Earlier Law Reform Debate on Bond Requirement for Estates 
(Regardless of Value)

During consultations, stakeholders did not identify substantive probate
requirements they considered unnecessary to the protection of the estate and those
interested in it. This is with the exception of the mandatory bond requirement.

The current bond requirement for estate representatives not named in a will
applies regardless of the value of the estate. This requirement has been the
subject of ongoing reform efforts beginning with the Ontario Law Reform
Commission (OLRC) in its 1991 Report on Administration of Estates of Deceased
Persons.298 The OLRC recommended dispensing with this bonding requirement for
intestacies and wills not naming the applicant but retaining the bonding
requirement for non-residents.299 The court would continue to have discretion to
order a bond in other circumstances.300

In 2010 and 2012, the Ontario Bar Association (OBA) suggested reforms to the
Ministry of the Attorney General (MAG) along the lines recommended by the
OLRC.301 The OBA reasoned as follows:

Given that all those who are appointed to act as trustee in these
circumstances must reside in Ontario and given the clear remedies for
breach of fiduciary duty, there is little or no policy justification for
requiring the additional expense and regulatory burden of requiring
either a bond or a motion to dispense with a bond. This is an
unnecessary cost to beneficiaries and the justice system.302

However, the OBA suggested that a bond still be required where there are minor
or incapable beneficiaries.
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The OLRC and OBA both noted that other jurisdictions, such as England, have
made similar reforms to their bond requirements. British Columbia can now be
added to that list. In its new Wills, Estates and Succession Act (WESA), which came
into force on March 31, 2014, British Columbia eliminated the mandatory
requirement that applicants for administration provide security except where a
minor or a mentally incapable adult is interested in the estate. The government
noted that, among other things, the security requirement “adds complexity and
delay, increasing the overall cost of an administration”.303

In contrast, the Surety Association of Canada (SAC) has emphasized the protective
role of surety bonds.304 In its 2012 submission to MAG, SAC proposed a number of
specific recommendations that would improve the ability of bonds to play this role.305

2. Stakeholder Perspectives on Bond Requirement for Small Estates

During the LCO’s consultations it became apparent that there is a strong degree of
consensus among the estates bar that the general bond requirement is more
burdensome than it is protective and should be dispensed with subject to specific
limitations. This is particularly so in relation to small estates.

SAC also filed a written submission in this project, discussing the role of
administration bonds specifically in the context of small estates.306 Far from
conceding that the bond requirement is burdensome for small estates, SAC proposed
a small estates process that would make use of the protective effect of
administration bonds as an alternative to the current court based process. Under this
proposal, applicants to administer estates worth less than $100,000 would register
with the court and provide an administration bond in the amount of the value of the
estate. This would secure the interests of beneficiaries and creditors as well as
payment of the estate administration tax. The court would maintain a registry of
estate trustees but would not scrutinize applications. Very small estates worth less
than $10,000 would be exempted from the requirement to provide security.

The SAC’s proposed process would provide some protection to beneficiaries and
creditors of small estates while reducing costs. However, it would entirely eliminate
court scrutiny of proposed estate trustees. Anyone with the funds sufficient to post a
bond would presumably be entitled to register. Any will, no matter how suspect, could
be put forward. It is not clear from the SAC’s proposal how conflicting applications
would be addressed. Once registered, beneficiaries and creditors would be required
to protect their own interests by making a claim against the secured amount. 

In the LCO’s view, this proposal would essentially privatize the probate process for
small estates. It would react to fraud rather than preventing it. Although the
security would offer some deterrent against wrongdoing, the estate
representative would only be deterred where he or she expects beneficiaries and
creditors to be vigilant enough to protect themselves. 

[The LCO’s consultations
indicated] that there is a
strong degree of
consensus among the
estates bar that the
general bond
requirement is more
burdensome than it is
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For these reasons, and particularly the additional complexity and cost that would be
involved, the LCO has concluded that no bond should be required as part of
Ontario’s small estates procedure.307 Instead, the primary protective element for the
Ontario small estates procedure should be the notice requirement described above.

3. Non-Resident Applicants in a Small Estates Procedure

The LCO’s conclusion that a bond should not be required in a small estates
procedure has particular implications for non-residents applying to administer
small estates. Under the regular probate stream, non-resident executors (named
in a will) may apply for a COA where they are either resident in the Commonwealth
or they post a bond.308 However, non-residents wishing to administer intestacies
are not entitled to apply at all.309 Instead, where there are no other next-of-kin
residing in Ontario, the OPGT may apply to administer these intestacies.310

Eliminating the bond requirement in a small estates process would not have any
impact on the current prohibition against non-residents administering intestacies.
However, it would mean that executors residing outside Ontario would not be able
to take advantage of the small estates process. They would be required to apply
under the regular probate stream. This is a necessary restriction. A bond
requirement, even for a narrow category of applicants, would likely introduce a
degree of complexity and cost sufficient to undermine its purpose. 

The Law Commission of Ontario makes the following recommendation: 

6. Security not be required as part of an application for a Small Estates
Certificate.

G. Legal Effect and Consequences of a Small Estates Process

1. Legal Effect of a Small Estates Process

A small estates application would be approved by the court and would result in
the issuance of a Small Estates Certificate with the same legal effect as a COA.
Third parties would be able to bring a proceeding to challenge Small Estates
Certificates just as they may with COAs.311

The legal equivalency of COAs and Small Estates Certificates would be important
to ensure that other legal processes relying on the issuance of a COA would not be
disrupted. For example, there should be no effect on the Bank Act confidentiality
provisions or the Income Tax Act rules for establishing legal authority. Nor should
there be concern for possible constitutional implications of reform.
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This model of small estates process would also alleviate any jurisdictional
concerns. For example, other jurisdictions that rely on Ontario COAs as
authoritative evidence of legal authority would be able to continue to do so.

2. Subsequently Discovered Assets

It would also be important to make provision for subsequently discovered assets
without unduly complicating the process. The LCO has concluded that the
appropriate procedure should depend on the revised total value of the assets. 

If the revised total value of the estate remained $50,000 or less, the certificate
holder would file a summary statement with the court disclosing the new assets
and their value and the court would issue an amended certificate extending the
certificate holder’s authority to the new assets. In order to provide applicants with
sufficient incentive to discover and list all estate assets in the original application,
only one amendment to a Small Estates Certificate would be permitted.

If, on the other hand, the revised total value of the estate exceeded the $50,000
value limit, the certificate holder would be required to apply for a grant of probate
under the regular stream. The Small Estates Certificate would remain valid
authority for actions already carried out by the certificate holder according to
subsection 47(1) of the Trustee Act.312 However, a COA would be required in order
to administer the newly discovered assets. This is an important limitation to the
small estates process intended to prevent estate representatives of larger estates
from abusing it. 

3. Consequences for Financial and Other Institutions

Financial and other institutions relying on a Small Estates Certificate would be
statutorily protected just as they are currently under section 47 of the Trustee
Act.313 The Small Estates Certificate would contain a statement making this clear
so that institutions would be more likely to accept it. 

Otherwise, a small estates process would have no direct impact on financial and
other institutions. They would remain bound by their own legislative framework
and would retain their current discretion to decide what evidence of legal
authority will be required to release estate assets or otherwise deal with the
estate representative.

However, a small estates process would likely have a significant practical effect in
reducing probate waivers. Financial and other institutions would have a strong
incentive to refuse to exercise their discretion to release assets without a Small
Estates Certificate. The simplified process would make it more reasonable to
expect their clients to apply for a Small Estates Certificate and this would give
financial institutions added protection from liability.

Financial and other
institutions relying on a
Small Estates Certificate
would be statutorily
protected just as they are
currently under section
47 of the Trustee Act.



Since financial institutions would still have discretion to release low value assets
without probate, where certain estate assets have been released, an estate
representative might still wish to use the small estates procedure in order to
collect the remaining estate assets. In these circumstances, the release of some
assets without probate would not affect the total value of the estate for the
purpose of meeting the $50,000 value limit. The value limit must be based on the
total value of all estate assets whether or not they are already in the possession
of the estate representative. Otherwise, the estate representative of a large estate
may be able to use probate waivers in order to reduce the size of the estate to fit
under the $50,000 value limit. For example, the estate representative of an estate
worth $100,000 may already have possession of estate assets worth $60,000.
This should not then entitle him or her to file a small estates application in respect
of the remaining $40,000.

Some may consider the reduced availability of probate waivers as a regressive
consequence of this reform since certain small estates may be required to go
through probate where they would otherwise have qualified for a probate waiver.
However, this loses sight of the purpose of probate. It is more than an
administrative process for gathering estate assets. The system continues to have a
valuable role providing legal protection to estate representatives, beneficiaries and
creditors. Also, it must be remembered that even a probate waiver application has
its share of administrative requirements to complete, including indemnity
agreements in many cases. The goal of a small estates procedure is to provide
small estate representatives with the option of obtaining court supervised probate
without appreciably more cost and difficulty than they would experience in seeking
a probate waiver (and perhaps even less in some cases). Nevertheless, these
recommendations would not affect the discretion of institutions to waive probate.
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The Law Commission of Ontario makes the following recommendation:

7.a) The Estates Subcommittee of the Civil Rules Committee prepare and
the Ontario government enact amendments to Rule 74 of the Rules of
Civil Procedure and the Estates Act as necessary to provide that a
Small Estates Certificate issued under a small estates procedure have
the same legal effect as a Certificate of Appointment of Estate Trustee
in the regular probate stream, with the sole distinction that authority
under a Small Estates Certificate be limited to the specific assets
listed in the application.

b) The small estates procedure provide that where additional estate assets
are discovered subsequent to the issuance of a Small Estates Certificate,

i. if the revised total value of the estate does not exceed $50,000, the
estate representative may file a statement disclosing the new assets
and the court may amend the Small Estates Certificate accordingly,

ii. applicants be limited to one amendment per estate,

iii. if the revised total value of the estate exceeds $50,000, the estate
representative must apply to administer the new assets by filing an
application for probate under the regular stream.

H. Estate Administration Tax and Estate Information Return

Small estates probated under a small estates process would continue to be
responsible for payment of the estate administration tax. For estates worth $50,000,
the tax is $250. In spite of the small amount at stake, the audit and verification
regulation recently issued by the Ministry of Finance would require that estate
representatives of small estates also complete an Estate Information Return (EIR).314

The LCO is concerned that this additional process would drive up application costs
and potentially undo the good being done by a small estates procedure.

The audit and verification regulation has only recently been introduced and it is not
yet possible to assess the degree of difficulty that it will pose for unrepresented
applicants of small estates. However, as noted by practitioner Vince De Angelis, 

While the amount of tax being paid by estates should not be any greater
than currently applicable, the costs of complying with the new reporting
requirements and the challenge of assessments where necessary will
likely increase the costs incurred by the estate. This will only cause
further delays and complicate the administration of even the most
modest of estates. Add to this the additional exposure to civil and
criminal penalties faced by estate representatives and their advisors
under the EATA [Estates Administration Tax Act], finding someone to act
as the estate representative may become a challenge.315

Small estates probated
under a small estates
process would continue
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administration tax.



Although the EIR requires the same kind of information as would be required in a
small estates application form, the EIR is designed for all estates regardless of
value, including estates with significant and complex assets. Therefore, the form
is seven pages long and includes a degree of detail that is not applicable to most
small estates. For example, the applicant must include the assessment roll
number and the property identifier number for each parcel of real property owned
by the estate. He or she must specify the percentage of the deceased’s ownership
in the property and subtract any encumbrances. For investments, the name and
address of the broker or agent, as well as the name of the issuer, the type and
details of the instrument or account number and the number of units is required.
For vehicles, the vehicle identification number or the hull serial number is
required. In the section titled “Other Assets”, the applicant is required to list
business interests, copyrights, patents and trademarks, among other things. This
may well be confusing to applicants acting on their own even where the small
estate does not contain most of the assets listed on the form. The concern here is
similar to the concern for unrepresented applicants navigating the 65 forms under
Rule 74 in order to find the one or two forms that apply. The very presence of a
large amount of extraneous information still obligates the applicant to consider
and make the determination that it is extraneous. 

Therefore, the LCO is concerned that the detail required by the EIR and the
process required to complete and file it would be intimidating for many estate
representatives of small estates. In some cases, they may be compelled to obtain
legal assistance. In other cases, they may be discouraged from filing for probate
altogether. Harkening back to the principles underlying this Report, imposing the
EIR requirement on small estates is arguably an example of the burden of
administration being disproportionate to the value of these estates.

And the rationale behind the EIR, to enforce payment of estate administration tax
in order to maximize tax revenue, is less relevant to small estates where the tax
revenue is very small. It seems unlikely to be cost-effective for the Ministry of
Finance to review EIRs for amounts less than $250 or to attempt to enforce such
small tax liabilities. In any event, for small estates, the LCO suggests that the goal
of accessibility to probate outweighs the value of any lost tax revenue that might
be recovered. 

The LCO is not suggesting that small estates be exempt from any scrutiny around
the value of the estate but merely that this scrutiny be proportionate to the
amounts at issue. The application form being recommended in this Report would
require that the applicant list individual estate assets and their value. This is
already a significant improvement over Ontario’s current application form which
requires only a single number representing the total value of the personal and real
property of the estate respectively. 

The LCO’s recommendation for an application form requiring a breakdown of
estate assets and their individual value is also in keeping with small estates
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procedures in other jurisdictions. For example, in Saskatchewan, the application
requires that each estate asset be listed along with the name and address of the
person possessing it and its value. The proposed Northwest Territories
application form would require the same. BCLI’s proposed form would have
required a breakdown and description of each asset and its value.

The LCO believes that the recommended small estates process would provide
sufficient formality and would require enough details about the estate to provide
effective deterrence against fraudulently underreporting assets. Therefore,
although small estates would continue to be required to pay estates
administration tax, the LCO has concluded that they should be exempt from the
new requirement to file an EIR.

The Law Commission of Ontario makes the recommendation that:

8. The Ontario government amend the Estate Administration Tax Act and its
regulations to exempt estates filing under the small estates process from
the requirement to file an Estates Information Return.

I. Online Delivery of a Small Estates Process

There were several suggestions during the consultation process for designing a small
estates process to be delivered online. In particular, several practitioners pointed to
Ontario’s Electronic Land Registration System (E-LRS) as a possible model for an
online small estates procedure. One legal technology expert sent in a written
submission for an online small estates process modeled after the E-LRS in which
lawyers authorized by the Law Society of Upper Canada (LSUC) would issue COAs or
refer applications to the court. The proposal noted that an online system could allow
for automatic service of applications to the OPGT or the OCL or both. New York’s
value limit of $30,000 was suggested as an initial value limit with the idea that this
might be raised to $100,000 once the new process proved effective.316

The similarities between the probate and land titles systems generally suggest
that the E-LRS might be an appropriate model to consider in looking at a small
estates procedure for Ontario. The land titles system is intended to establish legal
entitlement to deal with real property, just as the probate system is intended to
establish legal entitlement to deal with an estate. There is a difference in that the
registered land owner has beneficial ownership of the property whereas an estate
trustee is just that, a trustee for the beneficiaries of the estate. However, the
intent of both systems is to protect those entitled to property and promote
commercial certainty by providing the public with reliable information as to the
true owner/representative of the property.

There were several
suggestions during the
consultation process for
designing a small
estates process to be
delivered online.



The E-LRS allows authorized users (lawyers or other professionals) involved in a
land transaction to create, sign and register documents online. 317 The user has an
account on the system and is responsible for paying costs and the land transfer
tax. In a land transaction, the users representing the seller and buyer can
“message” each other in order to create a document that is acceptable to both,
after which the users sign electronically and one user registers the final
document. The registration takes effect immediately but is later reviewed by
registry office staff for form and completeness.318

In cases where the title of land is to be transferred from a deceased to the estate
representative, the estate representative’s lawyer must register a “transmission
application”. The lawyer must make a “law statement” attesting that the owner is
deceased and the estate representative has the authority to transfer the
property.319 The lawyer is required to retain in the files, evidence supporting these
statements.320 Lawyers maintain insurance to cover the risk of liability here.

In spite of the similarities between probate and the E-LRS, there are key
distinctions in their function that, perhaps, explains the enduring role of courts in
administering probate and limits the usefulness of the E-LRS as a model. For
example, where a land transfer is recorded in the E-LRS, the parties interested in
the land are typically alive and able to protect their own interests.321 In probate,
part of the court’s role is to protect the intentions of the deceased who is, by
definition, unable to protect them personally.

Another distinction between the two regimes is the approach taken to deterring
and compensating for fraud. In the E-LRS, this is addressed in several ways. There
are strict requirements for establishing the client’s identity and each party on a
transaction must be represented by independent lawyers. The system is also
protected by restricting access to registered users only.322 In addition, the Land
Titles Assurance Fund was established to provide compensation for losses due to
fraud as well as administrative error.323 The probate system also encourages
individuals with interests in an estate to rely on the issuance of a COA. This is
achieved through section 47(1) of the Trustee Act which serves to validate actions
taken under the authority of the COA, even where the COA is later revoked.324

However, in the probate system, this statutory protection is offered only in the case
of honest error and is expressly withheld in the case of the estate trustee’s fraud.

The relative vulnerability of the interests at stake in the probate system and the
relative lack of protection against fraud indicate that the balance between legal
protection and accessibility in a small estates procedure should be struck
somewhat closer to the legal protection end of the spectrum than is the case in
the E-LRS.

In its Issues Paper on the administration of small estates, the South Australian
Law Reform Institute (SALRI) also raised the idea of an online small estates
process, again without the supervision of the court.325 It reasoned as follows:

August  2015 93

improving probate for small estates



final report:  simplified procedures for small estates

Law Commission of  Ontar io94

Public notice of an assumption of responsibility to administer a small
estate under a legislated process need not require filing any documents
with the court or the involvement of court officials in receipt or stamping
of declarations and facilitating record searches. The same objectives
could be achieved at less expense and trouble by the online lodgement
on a Government website of a declaration in exactly the same prescribed
form, including a statutory release from liability for third parties relying
on the registered assumption of authority.326

This reasoning is preliminary and SALRI has not yet released a Final Report in this
project. However, the LCO believes that there are other factors to consider in
dispensing with court supervision in addition to the relative degree of expense
and trouble involved. Also to be taken into account is the potential for increased
fraud without the sobering influence of court supervision, as well as potential
legal consequences for other legislative provisions that rely on court supervised
probate (such as legal standing for third parties challenging a declaration).

The LCO has concluded that an online small estates process operating without
court sanction would not be appropriate for small estates. However, there is a
great deal of merit in exploring the online delivery of a court supervised small
estates procedure in Ontario.

The Ontario government has made a number of important initiatives in providing
online court services over the past several years. A significant project has been to
develop an online process for filing small claims court materials. After a six month
pilot project, this program was rolled out earlier this year. Individuals and
businesses can now file small claims and pay court fees online as long as the
claim is for a fixed amount.327 A Quick File program is available for professionals
using the system and, for individuals, there is a Filing Wizard through Service
Ontario’s website which guides individuals through the process of inputting
information. A users’ guide provides further instructions in plain language and
includes snap shots of webpages that the user should expect to see.328 Big blue
arrows point to the correct buttons to be clicked at each stage of the process.
Certain information such as the amount of pre-judgment interest to be claimed is
generated automatically based on the date inputted and the applicable rate.
Supporting documents may be uploaded as part of the form being submitted.
Where no defence is filed, a default judgment may be requested online.

While it is early yet for evaluation, Ontario’s small claims online filing system
appears to be an excellent means of reducing the cost and increasing the
accessibility of this particular legal process. A large proportion of the institutional
knowledge developed by the government with this initiative would be equally
applicable to the design of an online small estates process. This kind of delivery
platform is perhaps particularly suitable in the probate context where there are
typically no opposing parties and there is a significant administrative component to
the process. Therefore, the LCO suggests that an online delivery platform would be
an equally beneficial initiative to improve accessibility to probate for small estates.

A large proportion of the
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government with [the
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program] would be
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design of an online small
estates process.



The Law Commission of Ontario makes the following recommendation:

9.a) The Ministry of the Attorney General leverage the institutional
expertise gained in designing its online small claims court filing
process for the purpose of designing a similar online filing system for
a small estates procedure, with the goal of reducing the application
costs of probate for small estates and increasing the efficiency of the
system overall.

b) A paper process be retained for applicants who cannot or do not
access online services.

J. Legal Information on the Purpose of Probate and the Small
Estates Process 

Probate is suffering from a significant image problem. It was widely reported in
consultations that people do not appreciate the legal protections provided by the
probate system. Many seem to perceive the system as no more than a mechanism
for collecting estate administration tax. Others view the paperwork as
meaningless government bureaucracy. Still others have an exaggerated idea of
the cost of probate and do not believe that there is value in hiring a lawyer to
assist with the process. The consultations revealed that the cost of hiring a lawyer
to obtain probate is generally reasonably affordable except in the case of very
small estates. 

The conversation about probate tends to be whether it is “needed” or not to
access estate assets. There is less recognition of the value of probate in
protecting the beneficiaries and creditors from fraud or improper administration
and the estate representative from liability for relying on an invalid will. 

Numerous stakeholders, including the Canada Revenue Agency, called for more
public education, particularly around the need for proper authorization in order
to represent an estate.329

Improved understanding about the role of the probate system and its cost would
help estate representatives of small estates make better decisions as to whether
or not to file for a Small Estates Certificate. 

It is just as crucial that estate representatives have a clear understanding of the
process of obtaining a Small Estates Certificate. Meaningful access to any legal
process, including probate, requires more than the formal standing to invoke the
process. The tools necessary to make use of the process, information guides,
forms and instructions must themselves be accessible to the user.330 As Hakim
notes,
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Simply reducing the complexity of the process is not sufficient. To be
successful, any simplified procedure must be accompanied by significant
legal self-help services and education tools, in order to also reduce the
perception of complexity, so that individuals feel empowered to utilize
the mechanisms available to them.331

A clear understanding of one’s legal rights is also important in order to
determine when to hire a lawyer rather than representing oneself. This is
particularly the case for estate representatives of small estates who may be less
inclined to seek out individualized legal advice. 

As discussed above in chapter IV.E.2, there is a need in Ontario for better legal
information on the responsibilities of an estate trustee, the requirements for navigating
the probate process and the reasons why information is required at each step of the
process. Existing resources are limited in scope and are not entirely successful in
explaining legal concepts in language that is fully accessible by laypeople.

Therefore, one of the LCO’s key recommendations is the creation of a plain
language guide explaining the purpose of probate and how to navigate the small
estates process. It would also benefit those using the regular probate stream,
particularly self-represented applicants, to have available a plain language guide.

Although probate involves complex legal concepts, this should not preclude a
plain language guide that is effective to take laypeople through the process step
by step. During consultations, a government official and at least one practitioner
drew an analogy to tax guides issued by the Canada Revenue Agency (although
the extent to which these guides achieve their purpose is a matter of opinion).332

To be effective, a comprehensive, government-authored guide to the purpose of
probate and the process of obtaining a Small Estate Certificate should be made
widely available online, in court offices and funeral homes through Community
Legal Education Ontario (CLEO) and other public institutions. It should be
published in English, French and other languages reflecting the linguistic diversity
of Ontarians.

Some jurisdictions have already made a concerted effort to provide estate
representatives of small estates with plain language guidance through the
process. In Canada, Manitoba has been relatively successful in this respect.
Information on Manitoba’s summary administration process is available on the
Community Legal Education Association Manitoba (CLEAM) website. CLEAM has
created a plain language Guide to Administering Estates under $10,000.333 There
is also a preliminary general document on probating an uncomplicated estate
worth less than $100,000.334 These guides are clearly worded and easy to read
and are useful models for designing a similar plain-language guide to an Ontario
small estates procedure.335

New York’s small estates affidavit procedure (SEAP) discussed above is successful
in part due to a comprehensive web of supports including simplified instructions,
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plain language guides, court help centres and programs for assisting
unrepresented applicants.

A 2005 manual by the Canadian Council on Administrative Tribunals (CCAT)
recommends that administrative tribunals undergo a literacy audit to determine
how best to improve access to the tribunal through use of plain language,
responsiveness to the individual needs of those using the tribunal, staff training
and so forth.336 This is perhaps a longer term goal for the probate system.

The Law Commission of Ontario makes the following recommendation:

10. a)The Ministry of the Attorney General, in partnership with institutions
such as the Law Society of Upper Canada and other appropriate
service organizations, publish an authoritative, plain-language guide
addressing the following:
i. the purpose of the probate system, the responsibilities of estate
representatives and the relative costs and benefits of obtaining
probate and

ii.how to navigate the small estates process. 

b)This guide be made widely available online, in court offices, funeral
homes and other relevant public institutions.

c) In addition to English and French, this guide be published in other
languages reflecting the linguistic diversity of Ontarians.

K. Simplified Forms and Online Forms Assistant

Hand in hand with a plain language guide to probate is the need for simplified
language in the application materials themselves. Currently, there are a myriad of
forms under Rule 74 with technical language that may pose difficulty even for
lawyers who are not familiar with estates law. In order to be accessible to
unrepresented estate representatives, the small estates application form, notice
form and accompanying instructions would have to be much simpler than these
current forms.

There is a limit to the extent that forms can be simplified without undermining
their effect. Small claims court is another court process that is organized around
forms. In writing about small claims court, Shelley McGill has noted the need for a
delicate balance between too few and too many forms:

Moderate use of standard forms can further several small claims court
objectives. They can make the system easy to use for both
administrators and litigants, inform users of the rules and promote a fair
forum through meaningful disclosure.
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However[,] balance is the key to success; too many forms overwhelm the
user and bog the system down in paper. Long forms are intimidating,
appear complicated, and may obscure the very information they are
trying to convey. Too few forms leave the user ill-informed about the
process and the opposing party’s case.337

B.C.’s new Probate Rules include rather lengthy forms for the purpose of guiding
applicants through the process. The forms integrate step-by-step instructions and
make use of standardized language that allows applicants to simply check the
appropriate box. We believe that this is a promising approach for Ontario,
although a much shorter form would be sufficient for the small estates process
that we recommend. 

An important element of a simplified application form would be an online forms
assistant to guide applicants step by step through the small estates application
requirements. At each step, an information box would explain the significance of the
question and information required and would provide the applicant with possible
responses. Some of the questions would require that the applicant fill in information,
but the applicant would also be able to answer other questions simply by ticking the
appropriate box. The forms would also be available in hard copy. An online forms
assistant would differ from an online filing system since the applicant would be
required to print out the completed materials and manually file them with the court.
An online forms assistant would already be part of the online delivery system in
recommendation 9a above. However, where online delivery is not yet in place, an
online forms assistant may be an incremental step towards this bigger goal.

One promising model for a small estates forms assistant is the interactive small
estates affidavit procedure (SEAP) in New York.338 SEAP is a part of CourtHelp
which is a broader initiative for providing on-line legal information and a self-help
system for unrepresented litigants.339 The SEAP webpage describes the program
and lists the eligibility requirements in clear language. A checklist sets out the
information needed to complete the program. Key terms are linked to definitions
and further instructions. Computer requirements are explained and then the user
is welcome to begin the SEAP interactive module. 

Upon beginning the SEAP module, the screen displays a virtual guide standing on
a pathway with enumerated stopping points leading to a courthouse in the
distance. As questions are answered, the user appears to proceed along the path
towards the courthouse. The virtual guide communicates with the user through
word bubbles that present text. The text is simply worded. For example, the guide
advises that you would fill out the affidavit “to ask the Surrogate’s Court for the
authority to keep or give away the property of someone who died.”

The user answers a series of questions that are automatically compiled into a
completed Affidavit of Voluntary Administration. As part of the process, SEAP
informs users of each of the duties of an estate representative and requires them
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to click a box agreeing to each one before proceeding to the next. The completed
form also contains clear instructions on how to file the Affidavit with the court, the
duties of a voluntary administrator, what to do if additional assets are found after
filing the affidavit, and so on.

SEAP has received some positive user feedback, most of which suggests that
users perceive the program as helping them to successfully complete the affidavit
procedure without a lawyer’s help, including the following comments: 

Very helpful to complete forms at home on-line before coming to court. I
feel more prepared with this process.340

Really appreciate the opportunity to prepare the forms online. It made
the process go faster. My papers are neater and more accurate.341

Saved me time and I did not have to take time off from work to travel to a
different county’s clerk office.342

Appreciate the easy use since I am not a lawyer.343

This is a great website, I waited all this time to file because I couldn’t
afford a lawyer to do this.344

Love how they confirm your answers, verify so it’s done correctly.345

Very helpful, [court staff ] pleasant people to work with. They made this
experience very easy for me and made me feel very comfortable.346

SEAP has been modified since its inception in 2009 to respond to user feedback.
In 2011, the SEAP website received over 23,000 unique site visits.347

The NYS Courts Access to Justice Program (NYA2J) has developed a best practices
guide for designing and administering court document assembly programs such
as SEAP.348 NYA2J has also developed best practices for structuring court help
centers and programs to assist unrepresented litigants as well as best practices
for help center staff in providing legal information.349

SEAP apparently goes a long way in making manageable a complicated
“simplified” process. It does appear possible for people to successfully file the
Small Estate Settlement form without a lawyer and everything is delivered from a
single web platform, reducing the likelihood that individuals will search for
potentially erroneous information elsewhere.

Ontario may learn from New York and other jurisdictions in designing simplified
forms for a small estates process.350 However, it is important that simplification is
not gained at the cost of legal protection and that a small estates process also
provide legal supports such as a telephone help line, discussed immediately
below.

Simplification is also a desirable goal in relation to Ontario’s probate system
generally. The LCO suggests that the forms under Rule 74 should be reviewed with
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a view to consolidating the number of forms and adopting simplified language
where possible. In particular, the LCO suggests that the commonly understood
term “probate” be restored to the Rules in place of the current official term,
Certificate of Appointment of Estate Trustee with or without a Will. 

The Law Commission of Ontario makes the following recommendation:

11. a) A small estates application form, notice form, instruction sheet and
other application materials be designed with simplified language
accessible to unrepresented applicants, beneficiaries and others
interested in the estate.

b) If the small estates process is not being delivered online pursuant to
Recommendation 9, an online forms assistant be developed to guide
applicants step-by-step through the application process and educate
them as to the meaning and effect of each of the application
requirements. 

L. Telephone Help-Line for Estate Representatives

Even a well-developed small estates process with a plain language guide to the
process, simplified forms and online delivery will not be accessible to all
Ontarians. Some small estates will raise issues that can only be addressed
through individualized legal advice. Some estate representatives will continue to
experience language, literacy, technical and other barriers precluding them from
navigating the system without assistance.

Currently, estate representatives who cannot afford a lawyer tend to seek
assistance from financial institutions, court staff, funeral directors and friends and
neighbours, among others.351

Some practitioners suggested that financial institutions may be in a conflict of
interest in certain circumstances when they advise their clients about probate
matters. One practitioner raised a concern about a new professional designation,
executor advisors, that may lead unqualified individuals to provide unlicensed
legal advice.352

Court staff field many questions from individual estate representatives. However,
they are limited in the assistance they can provide by significant resource
constraints, as well as by the prohibition against giving legal advice.

The consultations revealed that the assistance received from this diffuse group of
informal advisors is frequently inaccurate and inconsistent. The LCO suggests that
a centralized source of “real time” assistance would reduce these inaccuracies
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and gradually clear up some of the widespread misperceptions about the probate
system. It would also be an objective source of assistance staffed by experts
(although not necessarily lawyers). A telephone help line would be an appropriate
alternative source of assistance for estate representatives who are not
comfortable with or cannot access the online process and wish to speak to a “real
person”. In order for a help line to be meaningful for Ontarians whose first
language is not English or French, it would be important to offer assistance in
other languages in common use.

A telephone help line would be valuable not only to estate representatives of
small estates but also to estate representatives filing applications under the
regular probate stream. 

A modest investment of resources would be necessary to set up and staff a
telephone help line. However, a help line would also conserve resources,
particularly by relieving the current load on court staff. Over time, it should lead to
fewer mistakes on probate applications which would reduce the resources
necessary to process them.

Consideration should be given as to how a probate help line initiative might be
integrated into existing access to justice projects in Ontario.353 For example,
community legal clinics in Ontario are currently engaged in a long list of
transformation projects listed at the Association of Community Legal Clinics of
Ontario website.354 Also, the Action Group on Access to Justice (TAG) is facilitating
several projects in which different service organizations collaborate on access to
justice initiatives.355

Of course, a telephone help line, like most legal supports, would not be sufficient
on its own. There will be applicants who cannot benefit from a help line due to
literacy, language or other barriers.356 For this group, legal representation or
personal assistance from other trusted intermediaries may be necessary.

The Law Commission of Ontario makes the following recommendation:

12. The Ministry of the Attorney General, in partnership with
institutions such as the Law Society of Upper Canada and other
appropriate service organizations, establish a telephone help line
for estate representatives of small estates, staffed by
knowledgeable advisors and promoted widely as a resource for
legal assistance in navigating the small estates process.
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M. Cost-Sensitive Legal Advice

Lawyers play a valuable role in probate matters, not just in guiding their clients
through the application process, but also explaining the legal consequences of
probate and advising them as to their role and responsibilities as estate trustee.
Some practitioners felt that legal assistance is a practical necessity in the probate
system for which people should be willing to pay a reasonable amount. The cost of
hiring a lawyer to assist in obtaining probate ($1,000 to $5,000 for a straightforward
estate) will be reasonable for most Ontario estates. For these estates, it makes good
sense for an estate representative to hire a lawyer. 

Legal representation would be equally valuable to estate representatives
probating small estates under a simplified small estates process. Although the
process may be simplified, the legal effect of probate and the responsibilities of
the estate representative remain complex concepts that may not be fully
appreciated by an unrepresented estate trustee. As discussed in chapter II above,
estate representatives often misunderstand probate to be nothing more than an
administrative matter involving a few forms. 

There may also be additional reasons why legal advice is advisable for estate
representatives of small estates. Some estate representatives will experience
language or other barriers that make it difficult for them to access the legal
system. One clinic lawyer indicated that their clients generally do not have the
skills to obtain probate on their own, especially where there is no will. Since the
estates are not large enough to justify hiring a lawyer, clients abandon the assets.
There was a concern that even a simplified court-based procedure would not be
accessible by their clients.

Although legal advice is valuable in probating Ontario estates of any value, it is a
reality that some estates are too small to cover the cost of legal representation or,
at least, too small to make legal representation worthwhile.357

There are valuable initiatives in Ontario offering low-cost legal advice to Ontarians
in certain circumstances. However, for the most part, these are unavailable for
probate matters. For example, the Law Society of Upper Canada (LSUC) operates a
Lawyer Referral Service which matches people with lawyers in particular practice
areas. These lawyers will provide a free 30 minute consultation, after which their
fee is negotiated privately with the individual. JusticeNet is a service consisting of a
group of lawyers in different practice areas who provide legal advice to low income
clients at a reduced rate.358 Unfortunately, the areas of law covered apparently do
not include estate administration or probate.359 Legal Aid Ontario states that it
“does not cover Power of Attorney or wills and estates”, but that some community
legal clinics may be able to assist.360 However, according to a clinic lawyer,
community clinics generally do not take on estates matters with the result that
clients must abandon the estate assets if they cannot obtain other assistance.361
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Access to legal services has been identified as a pressing concern throughout the
civil justice system.362 The 2010 Report of the Ontario Civil Legal Needs Project,
Listening to Ontarians, recognized that traditional legal representation for family
and other civil matters will not be accessible to many low and even middle income
Ontarians.363 It suggested a different approach to accessing legal services based
on a menu of options depending on the type of legal assistance required.364 For
example, it suggested there may be a role for unbundled legal services, paralegal
representation, pro bono services such as offered by Law Help Ontario, accurate
and reliable information on the Internet, telephone advice hotlines (with
competent staff ) and so on. However, the Report recognized that in spite of the
availability of these services, in some cases Ontarians will require access to a
qualified lawyer or paralegal in order to achieve a just and fair outcome.365 This is
particularly the case for many Canadians who do not have the literacy level to
make effective use of legal information in written form.366

The LCO addressed the need for affordable access to family law services in our
2013 Report, Increasing Access to Family Justice Through Comprehensive Entry
Points and Inclusivity.367 We pointed out significant barriers that may prevent
people with family disputes from benefiting from the substantial amount of family
law information already available online and through specialized programs.368 For
many people, these standardized sources of legal information were of limited
usefulness without some personal assistance in applying the information to their
own situation. The Report suggested that non-lawyer “trusted intermediaries”
might be trained to provide assistance to these individuals.

Similar considerations may apply in the context of probating small estates.
However, probate is materially different in some respects from other parts of the
civil justice system. Typically, an uncontested probate application will not be
adversarial. Nor will it involve an “essential legal need” described in the CBA’s
Equal Justice Report as

[T]hose that arise from legal problems or situations that put into

jeopardy a person or a person’s family’s security – including liberty,

personal safety and security, health, employment, housing or ability to

meet the basic necessities of life.369

Several of the practitioners we spoke with drew a distinction between two
components of the legal services commonly provided by estates practitioners.
One component is assisting the client with completing and filing the probate
application along with supporting materials. In an uncontested application, this
may largely be an administrative task. The other component is advising the client
about the legal significance of the application requirements and the legal
significance of probate, as well as the role and responsibilities of acting as estate
trustee. Practitioner stakeholders emphasized the importance of this role given
the complexity of the probate system generally and the potential for personal
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liability by estate trustees. Several practitioners rejected the idea of a do-it-
yourself small estates process specifically because they felt that this general
advisory role could not be properly outsourced.

The LCO agrees that it is important for all estate representatives to understand the
legal responsibilities and risk of liability that accompany a successful probate
application regardless of the value of the estate in issue. However, it may be
possible in a small estates process to separate these two components of legal
services in order to reduce the overall cost of probate while ensuring that estate
representatives receive the legal advice necessary for their role.

First, there should be a cost-effective means of providing general legal
information to estate representatives filing small estates applications. This is
particularly important in probate matters so that the applicant understands the
significance of acting in a representative capacity. Much of the information that
estate representatives should understand in order to fulfill their role will be
standard for all estates regardless of their make-up or value. Therefore, it should
be possible in many cases for this information to be relayed in a standardized
manner, especially since, unlike most legal processes, probate is often not
adversarial.

There are several possible delivery methods for this kind of standardized legal
information. Above, we make recommendations for two such possibilities: a plain-
language guide to probate and a telephone help line. Other possibilities might
involve a half hour appointment with a volunteer lawyer or a law clinic or public
seminar program designed to educate the estate representative generally about
the role and responsibilities of being an estate trustee. It might be an online
information module that applicants complete as part of their application. It might
be modeled after the family court Mandatory Information Program (MIP) in which
parties to a contested claim attend an information session on the effects of
separation and divorce, the court process and alternatives to court.370 It might be
some combination of these. Whatever the delivery method, the idea would be to
provide standard legal information rather than legal advice about the estate being
administered. However, if the small estate raised particular complexities, the
applicant might be referred to a lawyer for individualized legal advice.

Since some estate representatives will require legal assistance with even the
simplest form, additional legal supports should be available for this group. A
program such as JusticeNet may make it possible for estate representatives of
small estates to hire a lawyer at a reduced rate. Or, if feasible within financial
restraints, some legal clinics might expand their services to include probate
applications for clients with significant barriers. These kinds of initiatives might be
connected to one or more of the transformation projects already underway by
community law clinics in Ontario.371 If so, eligibility rules would have to be
modified to reflect the value of the estate rather than the income of the client.372

...[P]roviding general
legal information ... is
particularly important in
probate matters so that
the applicant
understands the
significance of acting in a
representative capacity.
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It is also worth considering the possibility of paralegals assisting with probate
applications for small estates. Although paralegals are not currently licensed to
represent clients on probate applications or estate administration, some
stakeholders suggested that their permitted scope of practice might be expanded
to cover these areas.373

Law students may also be of assistance where properly supervised by a lawyer.
Student Legal Aid Services Societies (SLASS) operate out of Ontario’s seven law
schools.374 In order for SLASS to play this kind of role, the current scope of their
services would have to be enlarged to include probate matters and, again, LAO
eligibility rules would have to be modified. 

The Law Commission of Ontario makes the following recommendation:

13. a) In the case of small estates, estate practitioners consider separating
two components of traditional legal representation (distinguishing
the provision of general information about probate from
individualized advice about navigating the probate process) to allow
tailoring of legal supports to the particular needs of applicants.

b) In addition to Recommendations 10 and 12, the Ministry of the
Attorney General, in partnership with institutions such as the Law
Society of Upper Canada and other appropriate service
organizations, consider further methods of delivering standardized
information about the purpose of probate and the probate process
to estate representatives of small estates.

c) Targeted legal assistance for estate representatives of small estates
be offered on a needs basis through a wider variety of service
organizations such as community legal clinics, student legal aid
clinics or programs such as JusticeNet.

N. Encourage Will-Making

Countless times in the consultations, the plea was made to promote will-making
in order to reduce the risk of problems later on in obtaining probate and
administering the estate. Last year, a public awareness campaign aimed at
encouraging will-making was launched by the Ontario Bar Association.375 The LCO
believes that a similar or expanded campaign promoting professionally drafted
wills would assist in preventing some of the difficulties otherwise encountered in
obtaining probate for small estates. Instead of targeting educational initiatives at
high wealth Ontarians engaged in estate planning, these should be directed
instead at ordinary Ontarians who are more likely to leave a small estate. 

Countless times in the
consultations, the plea
was made to promote
will-making in order to
reduce the risk of
problems later on in
obtaining probate and
administering the estate.
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The Law Commission of Ontario makes the following recommendation:

14. The Ministry of the Attorney General, in partnership with
institutions such as the Law Society of Upper Canada and other
appropriate service organizations, collaborate on a public
awareness campaign for educating the public on the importance of
making a will and appointing an executor for Ontario estates
regardless of value. 

O. Publicly Searchable Estates Database

The consultations revealed that one of the key factors tending to complicate
applications for probate and drive up legal costs is disputes among family
members. Some of these disputes arise because of a lack of information as to the
respective rights and responsibilities of the estate trustee, the beneficiaries and
others with a potential interest in the estate.

Even an ideal probate system cannot eliminate family conflict. However, it can
seek to minimize conflict by adopting fair and transparent procedures. There is
always room for improvement here. Hakim suggests that the current rules for
providing notice of a probate application lack transparency.376 This was
corroborated during consultations. Court staff and the OPGT both noted that they
receive regular phone calls from individuals attempting to determine if an estate
exists and if they may have some interest in it.

There is some variation among the provinces as to the degree of notice required
as part of a probate application. Most provinces have similar notice requirements
to Ontario. However, Manitoba legislation requires no notice whatsoever to
beneficiaries, although at least one Manitoba practitioner provides notice to
beneficiaries as a matter of good practice.377 Nova Scotia does require notice to
beneficiaries, although not until after the grant has been issued rather than
beforehand.378 There is also variation in the type of information required to be
included in the notice, ranging from the bare fact that an application is being
made to a list of all those interested in the estate and a copy of the will.379 If more
and better information were available to beneficiaries and potential beneficiaries
as part of the application for probate, this would serve to manage expectations
and help to avoid disputes from arising in the first place.

Currently, Rule 74 requires that notice be served on “all persons entitled to share in
the distribution of the estate”. It is up to the applicant to determine who is entitled to
be served and there is no direct way for individuals who are not served but believe
they might have an interest in the estate to learn about their claim. In fact, these
potential beneficiaries may not even be aware that the deceased has passed away.

Even an ideal probate
system cannot eliminate
family conflict. However,
it can seek to minimize
conflict by adopting fair
and transparent
procedures.
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A publicly searchable electronic database of deaths and probate applications
would go some way to alerting people with a potential interest in an estate of the
existence of the estate and the person applying to be estate trustee. Several
stakeholders expressed interest in the creation of this kind of public estates
database. This would be another way that technology would be useful in
improving the probate process for small estates.380

The more difficult issue is what kind of information should be publicly available in
an estates database. The information contained in wills and probate applications is
highly personal. There is a concern that people will be dissuaded from making a
will or filing for probate if they feel that, in doing so, their private information may
become available for public consumption.381 On the other hand, wills are currently
accessible by the public under section 27 of the Estates Act.382 An online estates
database would be required to strike an appropriate balance between maintaining
openness in the probate system and protecting this kind of private information
from unrestrained dissemination in the public sphere.383

In particular, naming estate beneficiaries in a public estates database would be
problematic. The Office of the Children’s Lawyer expressed its concern about the
danger for minors and other vulnerable persons if information about their
beneficial interests in an estate were to be publicly available. The LCO agrees that
this would violate the privacy interests of all beneficiaries whether or not they are
otherwise vulnerable and, for this reason, does not recommend that the names of
beneficiaries be accessible in an online estates database. Instead, an estates
database should list only the name and address of the deceased, the date of
death (confirmed by the Office of the Registrar General) and the name and contact
information of the estate trustee or applicant to be estate trustee. This
information would allow anyone with a potential interest in the estate to learn
whether or not an application for probate has been filed which would then allow
them to take steps to protect their interests.384

The Law Commission of Ontario makes the following recommendation:

15. The Ministry of the Attorney General, in partnership with the Office of
the Registrar General, develop an online, publicly searchable database
of Ontario estates containing the following information:

i. name and address of the deceased,

ii. date of death,

iii.name and contact information of any applicant for either a Small
Estates Certificate or a Certificate of Appointment of Estate Trustee,
and

iv. confirmation when a certificate has been issued.

A publicly searchable
electronic database of
deaths and probate
applications would go
some way to alerting
people with a potential
interest in an estate… .
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VIII. LIST OF RECOMMENDATIONS

The Law Commission of Ontario makes the following recommendations:

1. a) The Estates Subcommittee of the Civil Rules Committee prepare and the
Ontario government enact amendments to Rule 74 of the Rules of Civil
Procedure and the Estates Act to provide for a simplified small estates
procedure as an alternative to the existing probate system for Ontario
estates valued at up to a monetary amount specified by regulation. 

b) This procedure result in a court issued Small Estates Certificate with
equivalent legal effect to a Certificate of Appointment of Estate Trustee,
except that authority is limited to the estate assets specifically listed in
the application.

2. a) The small estates procedure be available in respect of estates with a total
value not exceeding $50,000.

b) Total value be calculated consistent with section 32(1) of the Estates Act
as all of the property that belonged to the deceased at the date of his or
her death, including property discovered subsequent to a Small Estates
Certificate being issued, and without regard to any encumbrance on real
property that is included in the property of the deceased person.

c) The $50,000 value be designated by regulation to be amended as
appropriate.

3. a) The small estates procedure involve a short, streamlined application form
requiring the following information:
i. basic information about the estate,
ii. basic information about the applicant, 
iii. basis of the applicant’s entitlement to administer the estate,
iv. a list of estate assets and their value, and
v. a standardized declaration affirming the applicant’s acceptance of the

responsibility to administer the estate according to law. 

b) The form be sworn or affirmed by the applicant before a commissioner of
oaths. 

c) The form require the following supporting documents:
i. a copy of the death certificate,
ii. a copy of the will, if one exists, and 
iii. a form declaring that the notice requirement described in

Recommendation 4 has been met. 

d) The court office process and issue Small Estate Certificates on an
expedited basis.
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4. The small estates procedure require that the applicant
i. send a copy of the application and an explanatory form to all known

persons entitled to share in the distribution of the estate at least 30 days
before filing the application with the court,

ii. send the application to the Office of the Public Guardian and Trustee or the
Office of the Children’s Lawyer, or both, as applicable, where there are
minors or incapable beneficiaries at least 30 days before filing the
application with the court, and

iii. file with the court, along with the small estates application, a single page
declaration that the notice requirement has been met.

5. a) The small estates procedure be available to small estates even where
there are minor or incapable beneficiaries. 

b) Pursuant to Recommendation 4(ii), the applicant be required to send a
copy of the application to the Ontario Public Guardian and Trustee or the
Office of the Children’s Lawyer, or both, as applicable, at least 30 days
before filing the application with the court.

6. Security not be required as part of an application for a Small Estates Certificate.

7. a) The Estates Subcommittee of the Civil Rules Committee prepare and the
Ontario government enact amendments to Rule 74 of the Rules of Civil
Procedure and the Estates Act as necessary to provide that a Small Estates
Certificate issued under a small estates procedure have the same legal
effect as a Certificate of Appointment of Estate Trustee in the regular
probate stream, with the sole distinction that authority under a Small
Estates Certificate be limited to the specific assets listed in the
application.

b) The small estates procedure provide that where additional estate assets
are discovered subsequent to the issuance of a Small Estates Certificate,
i. if the revised total value of the estate does not exceed $50,000, the

estate representative may file a statement disclosing the new assets
and the court may amend the Small Estates Certificate accordingly,

ii. applicants be limited to one amendment per estate,
iii. if the revised total value of the estate exceeds $50,000, the estate

representative must apply to administer the new assets by filing an
application for probate under the regular stream.

8. The Ontario government amend the Estate Administration Tax Act and its
regulations to exempt estates filing under the small estates process from the
requirement to file an Estates Information Return.

9. a) The Ministry of the Attorney General leverage the institutional expertise
gained in designing its online small claims court filing process for the
purpose of designing a similar online filing system for a small estates
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procedure, with the goal of reducing the application costs of probate for
small estates and increasing the efficiency of the system overall.

b) A paper process be retained for applicants who cannot or do not access
online services.

10. a) The Ministry of the Attorney General, in partnership with institutions such
as the Law Society of Upper Canada and other appropriate service
organizations, publish an authoritative, plain-language guide addressing:
i. the purpose of the probate system, the responsibilities of estate

representatives and the relative costs and benefits of obtaining
probate and

ii. how to navigate the small estates process. 

b) This guide be made widely available online, in court offices, funeral
homes and other public institutions.

c) In addition to English and French, this guide be published in other
languages reflecting the linguistic diversity of Ontarians.

11. a) A small estates application form, notice form, instruction sheet and other
application materials be designed with simplified language accessible to
unrepresented applicants, beneficiaries and others interested in the
estate.

b) If the small estates process is not already being delivered online pursuant
to Recommendation 9, an online forms assistant be developed to guide
applicants step-by-step through the application process and educate
them as to the meaning and effect of each of the application
requirements.

12. The Ministry of the Attorney General, in partnership with institutions such as
the Law Society of Upper Canada and other appropriate service organizations,
establish a telephone help line for estate representatives of small estates,
staffed by knowledgeable advisors and promoted widely as a resource for
legal assistance in navigating the small estates process.

13. a) In the case of small estates, estate practitioners consider separating two
components of traditional legal representation (distinguishing the
provision of general information about probate from individualized advice
about navigating the probate process) to allow tailoring of legal supports
to the particular needs of applicants. 

b) In addition to Recommendations 10 and 12, the Ministry of the Attorney
General, in partnership with institutions such as the Law Society of Upper
Canada and other appropriate service organizations, consider further
methods of delivering standardized information about the purpose of
probate and the probate process to estate representatives of small
estates.
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c) Targeted legal assistance for estate representatives of small estates be
offered on a needs basis through a wider variety of service organizations
such as community legal clinics, student legal aid clinics or programs such
as JusticeNet.

14. The Ministry of the Attorney General, in partnership with institutions such as
the Law Society of Upper Canada and other appropriate service organizations,
collaborate on a public awareness campaign for educating the public on the
importance of making a will and appointing an executor for Ontario estates
regardless of value.

15. The Ministry of the Attorney General, in partnership with the Office of the
Registrar General, develop an online, publicly searchable database of Ontario
estates containing the following information:
i name and address of the deceased,
ii. date of death,
iii. name and contact information of any applicant for either a Small Estates

Certificate or a Certificate of Appointment of Estate Trustee, and
iv. confirmation when a certificate has been issued.
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APPENDIX A: ORGANIZATIONS AND INDIVIDUALS 
CONTRIBUTING TO THE PROJECT

A. In-Person Focus Groups

1. Estate practitioners in the GTA in partnership with Hull & Hull LLP (November 4, 2014)

2. Members of the Central Estates Technical Table (CETT) in partnership with the Ministry of the Attorney
General (November 18, 2014) 

3. Individual estate representatives in partnership with the York West Active Living Centre (November 25, 2014)

4. Estate practitioners in the Kingston-Frontenac area (November 27, 2014) 

5. Estate practitioners in the Windsor-Essex area in partnership with Sutts Strosberg LLP (December 1, 2014) 

B. Individuals and Organizations Consulted

1. Joanne Brigmantas, Dermody Law 

2. British Columbia Law Institute 

3. British Columbia Ministry of Justice

4. Canada Revenue Agency, Taxpayer Representative Information Section

5. Canadian Association of Gift Planners 

6. Canadian Bankers Association

7. CIBC Trust 

8. Barry Corbin, Corbin Estates Law

9. John Cyr, John Cyr Law

10. Bill Dermody, Dermody Law

11. Avvy Go, Clinic Director, Metro Toronto Chinese & Southeast Asian Legal Clinic

12. Manitoba Court of Queen’s Bench, Probate Division

13. New York County Surrogate’s Court

14. New York State Courts, Access to Justice Program 

15. New York State Courts, Onondaga County 

16. Ontario Bar Association

17. Ontario Ministry of Finance 

18. Ontario Ministry of the Attorney General, Court Services Division

19. Ontario Ministry of the Attorney General, Management Information Unit

20. Ontario Office of the Children’s Lawyer

21. Ontario Public Guardian and Trustee

22. Ontario Superior Court of Justice, Toronto
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23. Ontario Superior Court of Justice, Ottawa

24. Ontario Teachers’ Pension Plan 

25. Seppo K. Paivalainen, Vauthier, Paivalainen

26. Anita Phillips, Morgan and Phillips LLP 

27. Suzana Popovic-Montag, Hull & Hull LLP

28. Salvation Army

29. Saskatchewan Ministry of Justice 

30. Scotiabank, Regulatory Support

31. Scotiatrust, Kingston

32. Surety Association of Canada

33. TD Bank Financial Group 

34. Mary Thomson, CFP and Past-President of Council on Aging Frontenac-Kingston

C. Written Submissions Received

1. William J.F. (Bill) Bishop

2. Blair L. Botsford 

3. Canadian Bankers Association

4. Canadian Life and Health Insurance Association 

5. Central 1 Credit Union

6. Robert L. Jenkins

7. Dan McAran 

8. Office of the Children’s Lawyer 

9. Ontario Bar Association

10.Martin Schulz

11.Surety Association of Canada

D. LCO Commissioned Research

In major projects, the LCO issues a call for the preparation of research papers in particular subjects relevant
to the project. It relies on these papers in the same way as any research. The papers do not necessarily reflect
the LCO’s views. The LCO commissioned the following paper for this project:

Christine M. Hakim, “Balancing Accessibility and Procedural Protection in a Small Estates Probate
Procedure in Ontario” (Winter 2014), online at: http://www.lco-cdo.org.
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ENDNOTES 

1. “Probate” is the commonly understood term for
the court supervised process that establishes the
legal authority of an estate representative to
administer the estate. In Ontario, Rule 74 of the
Rules of Civil Procedure adopts the specialized
term Certificate of Appointment of Estate Trustee
with or without a will (COA): Ontario, Rules of Civil
Procedure, R.R.O. 1990, Reg. 94 [Rules of Civil
Procedure]. However, the term “probate”
continues to be used informally: see, for example,
Chris Markou, “To Probate or Not to Probate? –
That is the Question”, Your First Estate
Administration, Ontario Bar Association (May 29,
2014), 2. One of the goals of this project is to
improve accessibility to the probate process for
small estates and an important aspect of
accessibility is the use of plain language
terminology. For this reason, the LCO generally
uses the term “probate” throughout the Report.
The term “COA” is used when referring to the
specific procedures set out in Rule 74. In chapter
VII the LCO makes recommendations designed to
simplify probate for estate representatives who
are not represented by a lawyer. One of these
recommendations is to eliminate from the Rules
convoluted and obscure terms such as
“Certificate of Appointment of Estate Trustee with
or without a will”. 

2. There are several terms used to describe the
person acting on behalf of an estate. For the
purpose of this Report, “estate representative” is
a generic term referring to anyone who is
representing an estate in fact, whether or not a
COA has been issued. Once a COA has been
issued, the representative is known as the “estate
trustee”. An “executor” or “executrix” is an estate
representative who has been named by the
testator in his or her will. An executor may or may
not file for probate and become an estate trustee.

3. What is or should be considered a small estate for
the purpose of a simplified process is a
foundational issue in this project and is
addressed in chapter III. We conclude that a small
estate eligible for a small estates process should
be worth no more than $50,000. The phrase
“small estate” is used throughout this Report to
refer to this definition.

4. A $5,000 value limit applies in Ohio for filing for a
Summary Release of Administration where the
applicant is not the deceased’s spouse: Ohio
Revised Code, §2113.031, online: Ohio Law and
Rules, http://codes.ohio.gov/orc/2113.031. A
$275,000 value limit applies in Oregon’s small
estates procedure, consisting of not more than
$75,000 in personal property and $200,000 in
real property: Oregon Revised Statutes, §114.515,
online: Oregon Laws.org,
http://www.oregonlaws.org/ors/114.515. 

5. Probate is an archaic area of law which is
arguably ripe for a comprehensive overhaul.
According to a 2013 blog, probate reform has, to
date, been “tentative and piecemeal”. The post
suggests that probate should require no more
than a few simple, user-friendly forms and it
challenges reformers to redesign the process for
efficiency and plain language without
compromising the legal protection afforded to
citizens: Lloyd Duhaime, Protecting the Dead
From the Undead: Wills and Probate Law Reform,
Duhaime.org, LawMag (November 11, 2013),
online:
http://www.duhaime.org/LawMag/LawArticle-
1594/Protecting-the-Dead-From-the-Undead-Wills
-and-Probate-Law-Reform.aspx. 

6. Trustee Act, R.S.O. 1990, c.T.23 [Trustee Act],
s.47(1).

7. Succession Law Reform Act, R.S.O. 1990, c.S.26
[SLRA], s.61.

8. Christine M. Hakim, Balancing Accessibility and
Procedural Protection in a Small Estates Probate
Procedure in Ontario, Prepared for the Law
Commission of Ontario (December 2014), 5,
online: http://lco-cdo.org/en/Small-Estates-
Commissioned-Paper-Hakim-2015.

9. Duhaime, note 5.

10. It is questionable how important the probate
system is in fact in preventing fraud. During the
consultations, consultees identified very few
examples of fraud occurring as a result of the
failure to obtain probate.

11. Estate Administration Tax Act, 1998, S.O. 1998,
c.34, Schedule [EATA], s.2.
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12. Interviews with several financial institutions. Also
see Monteiro v. Toronto Dominion Bank, 2008
ONCA 137 [Monteiro], para. 55, online:
http://www.canlii.org/en/on/onca/doc/2008/20
08onca137/2008onca137.html?autocompleteStr
=monteiro%20&autocompletePos=3.

13. Law Commission of Ontario, Simplified
Procedures for Small Estates: Consultation Paper
(September 2014) [LCO, Small Estates
Consultation Paper], 7-12. Online: http://lco-
cdo.org/en/small-estates-consultation-paper.

14. Written submission to the LCO from the Ontario
Bar Association, Trusts and Estates Section (OBA)
(April 2, 2015) [OBA 2015 submission].

15. Other stakeholders also recognized that the role
of probate is more complex and holds benefits for
small estates in addition to the fees and
paperwork involved.

16. Questionnaire response from individual estate
representative (January 20, 2015).

17. This has changed with the introduction of the
audit and verification regulation earlier this year.
Now an Estate Information Return is filed with the
Ministry of Finance: Information Required Under
Section 4.1 of the Act, O. Reg. 310/14 [EATA
Regulation].

18. In Re Eurig Estate, the Supreme Court held that
probate fees, the precursor to Ontario’s estate
administration tax, were a tax rather than a fee
specifically because they were intended to defray
the costs of court administration in general and
were not simply to offset the costs of granting
probate: Re Eurig Estate, [1998] 2 S.C.R. 565
[Eurig], para.17.

19. Norman F. Dacey, How to Avoid Probate (New
York: Crown Publishers, 1965). Revised editions of
Dacey’s book were published into the 1990s.

20. See, for example, Tim Cestnick, “Where there’s a
will: How to minimize probate fees”, Tax Matters
The Globe and Mail (August 1, 2011; updated
September 6, 2012). The continued popularity of
estate planning to avoid probate was confirmed
in the LCO’s interviews with practitioners and
representatives from financial institutions.

21. Rules of Civil Procedure, note 1, 
Rules 75.01 – 75.05.

22. Rules of Civil Procedure, note 1, Rule 74.

23. Rules of Civil Procedure, note 1, Rule 74.12.

24. Rules of Civil Procedure, note 1, Rule 74.14.

25. LCO interview with Ministry of the Attorney
General (MAG) representative (July 13, 2015).

26. Rules of Civil Procedure, note 1, Rule 74.04.

27. There are a number of different requirements
under Rule 74 intended to respond to a range of
circumstances. These can be bewildering for an
unsophisticated estates representative. Only the
core requirements are noted here.

28. As of January 1, 2016, an amendment to Rule
74.04 will require that the applicant also file proof
of death with the application: O. Reg. 193/15,
ss.9(1).

29. As of January 1, 2016, an amendment to Rule
74.05 will require that the applicant also file proof
of death with the application: O.Reg. 193/15, s.10.

30. EATA, note 11, s.3.

31. EATA Regulation, note 17.

32. The Rules provide for a passing of accounts but,
in practice, beneficiaries often consent to waive
this requirement, especially where the estate is
small: Rules of Civil Procedure, note 1, Rules
74.16 – 74.18.

33. EATA, note 11, s.2.

34. Barry S. Corbin, “Estate Administration Tax – The
Nightmare Begins”, (2011) 29:4 Deadbeat,
Ontario Bar Association Trusts and Estates
Section Newsletter; Barry Corbin, “Estate
Administration Tax Audit & Verification – A New
World” in LSUC, 15th Annual Estates & Trusts
Summit (2012) [Corbin, New World]; Barry Corbin,
“What’s Wrong with the Estate Administration Tax
Act, 1998 and How to Fix It”, 17th Annual Estates
and Trusts Summit, LSUC (November 3, 2014)
[Corbin, What’s Wrong].
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(June 2014) 33, 37. The article notes that the
maximum amount of legal fees for probate
reported in Ontario was $4,745. The minimum
was $1,356. Clearly, estate representatives of
estates worth less than $1,356 or thereabouts
are not seeking legal services.

36. EATA, note 11, and EATA Regulation, note 17.
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Canadian provinces are as follows: Ontario -
$1,000 (EATA, note 11, s.2), British Columbia -
$850 (Probate Fee Act, S.B.C. 1999, c.4, s.2),
Alberta - $275 (Surrogate Rules, Schedule 2,
A.Reg. 130/95 as amended), Nova Scotia -
$1002.65 (Probate Act, R.N.S. 2000, c.31, s.87),
Quebec (non-notarial wills) - $105 (Québec, What
To Do In the Event of Death, online:
http://www4.gouv.qc.ca/EN/Portail/Citoyens/Ev
enements/deces/Pages/faire-verifier-testament-
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[Simplified Procedure].

45. Several stakeholders noted the $25,000
jurisdictional limit of the Ontario Small Claims
Court as influential in their opinion: Small Claims
Court Jurisdiction, O. Reg. 626/00, as amended
[Small Claims Court Regulation], under the Courts
of Justice Act, R.S.O. 1990, c. C.43 [CJA].
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