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I. INTRODUCTION

The field of defamation used to be for the protection of prominent citizens with a public reputation. Now it
embraces everybody’s interest in private life and business and professional life.!

A.The Defamation Law in the Internet Age Project

This is the Final Report of the Law Commission of Ontario’s (LCO’s) Defamation Law in the Internet Age project. It is the
culmination of a four-year process of multi-disciplinary and multi-jurisdictional research and consultations on how best to
reform defamation law in response to the social and technological revolution in written communications brought about
by the internet.

The project represents the most comprehensive analysis of Ontario’s defamation law framework ever undertaken. It has
attracted national and international media interest and has been cited by the Supreme Court of Canada.? More information
about the project can be found at our webpage: http://www.lco-cdo.org/en/defamation-law.

Early in the project, the LCO determined that incremental reform to defamation law principles and process would not suffice
to bring the law into the 215 century. Instead, we adopted a broad scope to the project, analyzing both the underlying
purpose and function of defamation law and how the law should accommodate social and technological developments
that will continue well into the future.

The internet is the unavoidable backdrop for any meaningful law reform exercise. Accordingly, the LCO has examined
defamation law taking into account, first, that the internet is now the arena in which much, if not most, defamation occurs
and, second, that the internet has had an unprecedented impact on the two core values underlying defamation law: freedom
of expression and protection of reputation.

A crucial and high-profile issue internationally is the role internet intermediaries, such as Facebook and Google, play in
facilitating internet communications and the degree of legal responsibility they should have for offensive internet content.
Defamatory communications are only one subset of this broader issue and we have considered defamation law reform in
the context of this quickly developing, international debate.

The internet has also created new problems in the multi-national reach of defamation law. The very nature of the internet
transcends geographic boundaries. This creates significant practical challenges for any single province or country attempting
to regulate defamatory online speech, assert jurisdiction over defamation law claims and enforce its laws and court
judgments.

The LCO undertook an extensive consultations process, engaging a broad range of individuals and organizations interested
in these issues across Canada and internationally. Our consultations were informed by a comprehensive Consultation Paper
released in November 2017. We consulted with complainants and defendants in defamation actions, traditional and new
media organizations, defamation lawyers and academics, government, members of the judiciary, civil society organizations,
internet companies, online review businesses and other web platforms and youth. Our consultations took the form of focus
groups, interviews, qualitative studies, commissioned issue papers, forums, an international conference and other events.
We made concerted efforts to hear from a range of stakeholders, including those most concerned with the pro-freedom of
expression point of view and those more concerned with protecting reputation in the internet age.

The LCO is an Ontario organization and our recommendations are directed at Ontario law, including the Ontario Libel and
Slander Act (LSA).> However, we have examined the law within the broader context of defamation law nationally and
internationally. We have also examined the role of defamation law as one of several legal tools for regulating offensive
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internet content. Our recommendations are designed to be consistent with other areas of law that play this role, including
copyright law, privacy law and nascent federal regulatory initiatives directed at internet intermediaries.

Many issues raised in this project are concurrently being examined by jurisdictions around the world and the LCO has
considered how law reform in Ontario will affect and be affected by developments internationally.* In particular, Australia’s
governments are currently engaged in an ambitious and coordinated defamation law reform project and the LCO has had
discussions with that working group as to our respective approaches.’

Thus far, the only jurisdiction to have legislated extensive defamation law reform has been England and Wales with its 2013
Defamation Act.8 This legislation and the case law and commentary interpreting it have been invaluable to the LCO’s project.
Nevertheless, our recommendations deviate from the England and Wales approach in many respects.” We have sought to
look at defamation law holistically and to devise recommendations suited particularly to the Ontario legal landscape. In
particular, Ontario’s enactment of anti-SLAPP legislation in 2015 has had a significant practical impact on defamation law
claims in this jurisdiction and has influenced several of our recommendations.?

In this Final Report, the LCO addresses a wide range of substantive and procedural issues in defamation law. We make 39
recommendations designed to update and simplify the law and to promote access to justice both for defamation
complainants and those subject to defamation complaints. The recommendations are pragmatic in tone and build on
previous reforms to the law over the past decade. At the same time, they propose a significant departure from the traditional
court process for many defamation claims, recognizing the need for quick and inexpensive solutions for protecting against
online reputational harm. They are designed to be technology neutral and, in our view, will achieve a sustainable balance
between the Charter value of freedom of expression and protection of reputation as communications continue to evolve.
A full list of our recommendations is in Appendix A.

B. About the LCO

The Law Commission of Ontario (LCO) is a unique, innovative and productive partnership between the Ontario government,
the Law Foundation of Ontario, the Law Society of Ontario, Osgoode Hall Law School and the Law Deans of Ontario. The
LCO was established in 2007.

The LCO provides independent, balanced and authoritative advice on some of Ontario’s most complex and far-reaching
legal policy issues. The LCO evaluates laws impartially, transparently and broadly. The LCO’s work is informed by legal analysis;
multi-disciplinary research; public consultations; social, demographic and economic conditions; and the impact of
technology.

LCO reports include principled, practical, “problem-solving” recommendations that are informed by broad consultations
and tested through a transparent, comprehensive review process that engages a broad range of individuals, experts and
institutions. The LCO gives a voice to marginalized communities and others who should have an important role in law reform
debates and discussions. Over the last five years, the LCO has engaged with thousands of Ontarians on law reform projects.

LCO reports have led to legislative amendments and policy changes, promoted access to justice and contributed significantly
to public debates surrounding important law reform issues.

C.Why is Defamation Law Reform Important in the Internet Age?

Defamation law is designed to protect reputation from harm caused by false words. The law tries to balance two conflicting
values. On the one hand, protection of reputation has been recognized as a quasi-constitutional value by the Supreme
Court of Canada.? On the other hand, there is express constitutional protection for freedom of expression under the Canadian
Charter of Rights and Freedoms.°
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Both values, (reputation and freedom of expression), are informed by community norms and context for their content. As
a result, defamation law is particularly sensitive to and influenced by the society in which it operates. The problem is that
our current body of defamation law was largely developed by the 19* century and was, therefore, influenced by the
community norms and context of that time. In the 19th century, reputation was valued as property to be protected through
litigation as a property right. Similar social values were shared among a wider segment of society. In this social context, the
law tended to place relatively more weight on protecting reputation.

In contrast, today’s society is relatively pluralistic and diverse, grounded in principles of equality and individual freedom:s.
Our ideas about reputation and freedom of expression have evolved in response to social and legal forces such as the
constitutional entrenchment of freedom of expression, human rights, globalization and the development of mass
communications. Defamation law has evolved in response to these developments on a case by case basis, supplemented
periodically with legislation. The legal trend has been to place relatively more weight on protecting freedom of expression.

Even prior to the internet, many commentators believed that defamation law was complex, inconsistent and confusing. It
has been likened to “Frankenstein’s monster”; a body of law that, even a century ago, was already considered unstable and
in need of reform."

The emergence of the internet in the early 1990s has had a profound impact on defamation law. Of course, the internet is
not a unified concept. It is a set of protocols by which computers may communicate with each other. These capacities let
users develop a vast variety of platforms, techniques and interactions, and new protocols are devised from time to time
that expand these capacities. The internet includes not only the World Wide Web and email, but also bulletin boards, social
networking sites and peer-to-peer networks for file sharing (such as Google Groups). Certain platforms have overlapping
functions. For example, Reddit is both a social networking and news website.

The internet has revolutionized how we communicate. It instantly puts us in touch with a potentially global audience and
we can, if we choose, speak to that audience anonymously. Publications are also increasingly electronic, whether they are
in the form of a traditional media news story, digital media news story, blog or social media post. These developments in
the way we communicate have understandably had a huge impact on a law designed to regulate communication. And the
power of the internet to connect individuals and groups has transformed us into a networked society where communities
of shared interests exist regardless of geography. This has influenced our understanding and expectations of reputation
and privacy and called into question some of the underlying premises of defamation law.

Furthermore, defamation in the internet era is increasingly a transnational phenomenon. Where, once, defamation was
primarily a local issue driven by local community standards, online defamation may occur around the world simultaneously.
One consequence of this phenomenon is that there are increasingly common legal issues among different jurisdictions.
Another consequence is that conflict of laws issues are increasingly occupying the courts. For example, the recent defamation
law reform in England and Wales was partly motivated by a concern that the UK was becoming a libel tourism destination.'
Defamation law reform must address these issues, as courts have increasing begun to do.™

Prior to the internet, defamation litigation was focused on newspaper articles, books, magazines and radio and television
broadcasts. The paradigm defendant was a professional media organization publishing in the public interest, and subject
to professional journalism standards and other checks and balances. The common law of defamation and the LSA developed
primarily to address the features of these cases. And defamation law reform to date has, for the most part, also operated
within the boundaries of this traditional paradigm. The Supreme Court of Canada has been active in making incremental
advances in protecting free speech.™ In Ontario, anti-SLAPP legislation was passed to provide a procedural route for
dismissing strategic lawsuits suppressing fair criticism, including defamation actions.'® In consultations, the LCO heard from
some media lawyers that the law is fine just as it is.

However, while media law cases continue to make up a significant proportion of defamation law claims, the social and
technological revolution of the past 30 years has led to a new type of defamation claim. With the evolution of internet
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communications, anyone can be a publisher and they can publish anything. Publication may occur instantaneously, in the
heat of the moment, without pause for sober second thought. Therefore, defamation claims increasingly involve individual
publishers posting material online that may or may not be in the public interest, may not be subject to checks and balances,
and, in some cases, may amount to vicious personal attacks. Estranged business or personal partners, annoyed consumers,
opponents in election campaigns, individuals unsuccessful in a job interview or anyone else holding a grudge have every
opportunity to vent online, with apparently little incentive to speak responsibly, particularly where they can hide behind
anonymity. Trolling, flaming and cyberbullying can all involve defamation. Social media accounts impersonating classmates
and attributing false comments to them are a common phenomenon among youth. Hyper-realistic online videos purporting
to show an individual saying or doing something they did not say or do (“deep fakes”) are becoming more frequent as this
technology becomes more accessible to laypeople.’® There is increasing concern about the ease with which online reputation
can be harmed and the lack of any checks and balances on the torrent of offensive content that is publicly and permanently
available online. Although not always labelled as such, much of this content may be defamatory.

The traditional defamation law framework primarily designed for media law cases has strained to adapt to this new
paradigm. Access to justice is a key driver of reform here. Online defamation cases are ill-suited to the civil justice system
with its attendant expense and delay. Practical alternatives are needed that address the problem of anonymous publishers
and allow for the resolution of defamation claims “in real time”, before extensive reputational harm is able to spread
throughout the online (and offline) world.

Defamation law reform is concurrent with, and related to, domestic and international concerns about fake news, extreme
internet speech and platform accountability. Justice Gibson in Australia has called for defamation law reform that “responds
to the challenges of today, not the challenges of yesterday”; reform that goes further than “rearranging deckchairs on the
Titanic”' In this Final Report, the LCO takes this advice to heart and makes recommendations that address defamation law
within its traditional doctrinal boundaries, but also in its new role as one of several legal mechanisms for regulating harmful
internet speech.

D. Summary of Findings and Recommendations

The LCO’s first recommendation is to repeal the Ontario Libel and Slander Act (LSA) and enact a new Defamation Act
establishing an integrated framework for resolving both offline and online defamation complaints in Ontario. The new
Defamation Act would contain a notice regime applicable to all defamation complaints, procedural and remedial provisions
governing defamation actions, targeted substantive reforms (including abolishing the distinction between libel and slander)
and a new takedown remedy for defamation complainants. With a few exceptions, the LCO is not recommending that the
new legislation incorporate the substantive elements of defamation law. In our view, these should, for the most part,
continue to be governed by the common law.

1. Reforms to Substantive Elements of the Law

The LCO recommends against significant reform to most of the substantive elements of the tort of defamation, such as the
presumptions of falsity and damage. Some of these elements have been modified in other jurisdictions by statutory reform.
They have also been adjusted by statutory and common law reform in Ontario to provide added protection for freedom of
expression. The LCO has concluded that, for the most part, the substantive law achieves an appropriate balance between
protection of reputation and freedom of expression in the Charter era. One notable exception to this approach is our
recommendation that the definition of publication be narrowed to protect against unbounded defamation liability in the
internet era. We also make recommendations to simplify and rationalize certain elements of the substantive law.
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2. Reforms to the Court Process

Much of the Final Report and recommendations address the vital need for improved access to justice for defamation
complainants and publishers in Ontario. We make significant recommendations directed at defamation actions, including
a new integrated notice regime, a new motion for interlocutory takedown orders for defamation complainants, a two-year
limitation period and a single publication rule to make the limitation period meaningful in respect of online defamation
claims. We make detailed recommendations for the repeal of obsolete and redundant provisions of the LSA. We also offer
recommendations to assist courts in determining when to assert jurisdiction over multi-national defamation actions.

3. Reforms for Informal Resolution of Defamation Complaints

The LCO also makes recommendations designed to divert many online defamation claims away from the formal court
system. We propose more practical avenues for resolving these claims, including a notice regime designed to encourage
informal resolution by the parties. In order to facilitate informal resolution, we recommend that the government explore
options for online dispute resolution (ODR). And, we recommend an important, new takedown remedy that would be
administered by intermediary platforms hosting allegedly defamatory content. We have concluded that a notice and
takedown regime is a crucial remedy for addressing online defamation “in real time’, while ensuring that determinations
of the legal rights of the parties to a defamation complaint are reserved for the courts.

A full list of our recommendations is in Appendix A.

E. Project Organization

1. Project Scope

During the first stage of the project, the LCO engaged in wide exploratory research and preliminary interviews to establish
the scope of the project. We determined that it was necessary to analyze the underlying purpose and function of defamation
law and to update the law to reflect social and technological developments that will continue well into the future.

In addition to reconsidering the doctrinal principles and procedures of defamation law, the LCO explored the role of
defamation law in relation to an array of legal tools for regulating online speech in the 21t century. Such legal tools include
privacy law, intellectual property law, data protection law, and myriad laws directed at particular types of harmful speech,
such as child pornography and hate speech. However, the LCO excluded from the project scope a direct examination of
these related areas of law.

Some areas of defamation law of interest to certain stakeholders were excluded from the project scope. The LCO’s decision
to approach defamation law reform in broad strokes precluded an examination of some finer-tuned issues. For example,
we did not delve into notoriously technical pleadings rules, nor the quantum of damages awards. These reform projects
must be left to another day.

The Project Scope is attached as Appendix B.

2.Issues Considered

In November 2017, the LCO released a comprehensive Consultation Paper in which we identified general areas of inquiry
for the project. These include:
- The law of defamation in Ontario today and its limitations;
« How the legal, technological, and social landscape of the early 21st century influences and challenges
“traditional” defamation law;
- A consideration of the legal elements of defamation in light of “internet speech”;
« Access to justice in defamation matters;
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« Privacy and its relationship to defamation;
« Internet intermediary liability; and,
- Alternative dispute resolution.

This Final Report builds on the analysis in the Consultation Paper but does not repeat it. The LCO refers the reader to the
Consultation Paper for a more in-depth discussion of the legal and policy issues underlying our recommendations.'® The
list of questions identified in the Consultation Paper is attached as Appendix C.

3. Consultations and Research

The LCO is committed to broad and deep public consultations in all our law reform projects. For this project, we conducted
a wide-ranging, interdisciplinary and international consultations process with:

- Defamation and technology law experts, practitioners, judges, government representatives and legal
organizations throughout Ontario;

« Experts, practitioners and government representatives from other Canadian provinces, the United States,
England, Northern Ireland, Scotland, the European Union and Australia; and,

« Individuals directly affected by defamation law, including complainants involved in defamation disputes, young
people, traditional and new media organizations and internet-based companies.

Consultations took the form of interviews, focus groups, written submissions, conferences and speaking engagements, and
a working group of defamation law experts. A list of organizations and individuals contributing to this Final Report is
attached as Appendix D.

Throughout the project, the LCO engaged in extensive legal, comparative and interdisciplinary research on defamation law,
privacy law, international human rights law, internet governance and a host of related legal disciplines. Highlights of our
research include five LCO Issue Papers by leading experts in the field:

- Emily B. Laidlaw, Are We Asking Too Much From Defamation Law? Reputation Systems, ADR, Industry Regulation
and other Extra-Judicial Possibilities for Protecting Reputation in the Internet Age.

- David Mangan, The Relationship between Defamation, Breach of Privacy and Other Legal Claims Involving
Offensive Internet Content.

- Karen Eltis, /s “Truthtelling” Decontextualized Online Still Reasonable? Restoring Context to Defamation Analysis in
the Digital Age.

- Emily B. Laidlaw and Hilary Young, Internet Intermediary Liability in Defamation: Proposals for Statutory Reform.

- Jane Bailey and Valerie Steeves, Co-Leaders of the eQuality Project, University of Ottawa, Defamation Law in
the Age of the Internet: Young People’s Perspectives.

The Issue Papers are available at the LCO's website.' This Final Report is informed by each of these papers and we are
indebted to the authors for their in-depth analysis. A summary of the Issue Papers is attached as Appendix E.

The LCO also hosted two major events:

« A panel at RightsCon 2018 on intermediary responsibility for defamatory online content, consisting of experts
from Canada, United States, Belgium, France and Australia.?’

« An international conference on defamation law reform in partnership with Professors Jamie Cameron and
Hilary Young. The day involved five panel discussions, 21 speakers and approximately 150 registrants. The
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conference agenda is available at our website.?' A summary of the conference panels is attached as Appendix F.
The conference resulted in a special issue of the Osgoode Hall Law Journal.??

F. Advisory Committee, Funding and Support

The defamation law project was led by the LCO with the support of a distinguished group of academics, practitioners, judges
and justice system leaders, including:

Dan Burnett, Owen Bird Law Corporation

Jamie Cameron, Osgoode Hall Law School

Peter Downard, Fasken Martineau DuMoulin

Kathy English, The Toronto Star
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I. INTRODUCTION

H. Next Steps and How to Get Involved

The LCO believes that successful law reform depends on broad and accessible consultations with individuals,
communities and organizations across Ontario. As a result, the LCO is seeking comments and advice on this Final Report
and recommendations. There are many ways to get involved:

- Learn about the project on our project website:
https://www.lco-cdo.org/en/our-current-projects/defamation-law-in-the-internet-age/;

- Contact us to ask about the project; or,

« Provide written submissions or comments on the Final Report and recommendations.

The LCO can be contacted at:

Law Commission of Ontario
Osgoode Hall Law School, York University
2032 Ignat Kaneff Building
4700 Keele Street
Toronto, ON M3J 1P3

Tel: (416) 650-8406
Toll-Free: 1 (866) 950-8406
Email: LawCommission@lco-cdo.org
Web: www.lco-cdo.org
Twitter: @L.CO_CDO




II. THE FOUNDATION FOR DEFAMATION LAW REFORM

A. Seven Principles Guiding Defamation Law Reform

The LCO heard a wide variety of opinions and suggestions from stakeholders during the consultations process. From these
consultations and our research and analysis, the LCO has identified seven guiding principles or objectives for defamation
law reform. These principles underlie the LCO’s recommendations in this Final Report.

1. Defamation Law Must Re-Balance Protection of Reputation and Freedom of Expression in the Internet Age

The balance between protection of reputation and freedom of expression lies at the heart of defamation law. In particular,
freedom of expression is guaranteed by subsection 2(b) of the Canadian Charter of Rights and Freedoms and is an important
Charter value to be applied in interpreting the common law of defamation.?* Many stakeholders in this project emphasized
the importance of freedom of expression to allow human communications to flourish and to fully realize the democratizing
benefits of the internet revolution.

Recent developments in the common law of defamation, as well as statutory initiatives such as Ontario’s 2015 anti-SLAPP
legislation, have each contributed to a re-balancing of protection of reputation and freedom of expression more conducive
to the Charter era.?* The LCO has concluded that these developments have been successful in the context of traditional
defamation law claims involving professional public interest publishers, such as media organizations.

However, whereas the Charter created “ripples” in the law of defamation, the internet has arguably created a “tsunami”?
Law reform to date has not yet fully accounted for the transformation of communications brought about by the internet.

Technological innovation in communications necessarily influences both protection of reputation and freedom of
expression, and this has never been more apparent than in the emergence of the internet era. Online defamation claims
increasingly involve individual publishers posting comments that do not engage the public interest, but which may spread
across the social media universe to cause severe and persistent reputational harm. The LCO has concluded that a new
balancing of protection of reputation and freedom of expression is necessary to accommodate the broader diversity of
publications and reputational harm to which defamation law must now respond. Several of our recommendations below
attempt to achieve this balance while preserving a central role for freedom of expression.

2. Defamation Law Needs to Be Updated; Some Statutory Reforms are Necessary

Increasingly, the physical world and digital world are intermingling. Reputations can be established or tarnished by both
online and offline content.?® Traditional forms of publication (speeches, newspapers, broadcasts and books) increasingly
overlap with — and are indistinguishable from - online publications (email, websites, discussion forums and social media).
The sting of a disparaging comment made in the course of a speech will frequently be repeated in a tweet or a Facebook
post. News articles will simultaneously be published in print, posted online on media websites and summarized in an online
video clip.

Meanwhile, the common law of defamation and Ontario’s Libel and Slander Act (LSA) continue to distinguish between types
or categories of publications.?” For example, there are different rules for libel and slander. Notice provisions apply to media
publications but not to other publications. Reports about some kinds of public proceedings and decisions are protected by
privilege but others are not.

This status quo is untenable. The future of written communications is online and there was considerable consensus among
stakeholders that defamation law must evolve accordingly. Legal rules should no longer differ depending on whether
defamation is contained within a speech, book, newspaper, broadcast, blog, Facebook post, emoji or some other format
yet to be invented. Looking into the future, defamation law should offer a flexible set of legal principles applicable to all
publications without regard to the medium through which they are transmitted.
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The LCO agrees that defamation law must evolve coherently in response to new forms of communications made possible
by the internet and other technological developments. The recommendations below are based on the principle that, where
possible, the same rules should apply to all publications.

A related theme is that the law should be simplified. The current law relies too much on obsolete technical categories. As
one stakeholder described it: “[t]here are gaps in the map and the edges of the map don't line up.? The common law has
gradually (and appropriately) moved away from this approach as illustrated by the Supreme Court of Canada’s creation of
a new responsible communication defence.?? The LCO has followed this lead by recommending a more flexible, principled
approach to many other areas of defamation law:

« Eliminating doctrinal and procedural distinctions based on types of publications;

« Eliminating the distinction between libel and slander;

- Eliminating liability of secondary publishers and publishers by omission;

« Simplifying the fair comment defence;

« Legally recognizing the myriad ways that complainants and publishers may informally resolve a defamation

complaint;

+ Recognizing a broader array of court remedies;

- Clarifying when courts should exercise jurisdiction over multi-national internet defamation claims; and

« Repealing unnecessary and obsolete procedural provisions of the LSA.

To facilitate these reforms, the LCO’s first recommendation is to repeal the LSA and replace it with a new Defamation Act
that establishes a modern legal framework for resolving defamation complaints in Ontario. The new Act should adopt a
flexible and integrated approach to defamation law. It should contain provisions implementing a notice regime for all
defamation law claims, procedural and remedial provisions, and a new takedown remedy for defamation complainants.

RECOMMENDATION: A New Defamation Act
1. The Libel and Slander Act (“LSA”) should be repealed and replaced with a

new Defamation Act establishing the legal framework for resolving
defamation complaints in Ontario.

The best way for defamation law to continue to develop in a flexible and principled manner is through evolution of the
common law. Therefore, the LCO recommends against codifying the law in a comprehensive statute. Many of our
recommendations are intended to be enacted as part of the new Defamation Act; others are directed at Ontario courts to
assist in their interpretation of the common law.

RECOMMENDATION: Continuing Role for Common Law

2.The substantive elements of defamation law should not be codified but,

subject to specific recommendations below, should continue to develop in
common law.
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3. Defamation Law is Evolving; New Reforms Must Complement These Developments

Many media stakeholders believe the current law strikes an appropriate balance between freedom of expression and
protection of reputation. For the most part, the LCO heard that recent reforms shifting the balance toward freer expression
of public interest communications have been successful and should be preserved.3® We were cautioned against reforms
that might disturb their balance.

Other stakeholders expressed interest in taking a “wholesale approach” to reforming defamation law. According to this view,
the tort of defamation should be recreated as a negligence-based tort with the plaintiff bearing the onus of proof. In her
LCO Issue Paper, Karen Eltis put forward Québec’s civil law as a successful example of this approach.?' As will be seen below,
in chapter lll, we considered but ultimately rejected this approach.

On balance, the LCO believes that the unique substantive elements of defamation law, such as the presumptions of damage
and falsity, remain relevant today. Reputational harm is less tangible than personal injury, for example, and the presumptions
were developed to accommodate the dignitary interests and evidentiary challenges involved in bringing a defamation
claim. Although these presumptions protect reputation at some expense to freedom of expression, this concern has already
been addressed by common law and legislative reforms. The LCO has concluded that reworking the substantive elements
of defamation law is unnecessary and may destabilize the balance between freedom of expression and protection of
reputation achieved by these reforms.

Furthermore, the LCO has concluded that the primary problem in defamation law is not the idiosyncrasies of substantive
principles but the procedural barriers to access to justice in the internet era. Our recommendations focus mostly (but not
entirely) on these barriers.

There is one important exception to our general approach to the substantive elements of defamation law. We have
concluded that the common law definition of a publisher is overly broad in the internet era and, in chapter VII, we
recommend a narrower definition be adopted that limits liability to those who intentionally communicate a specific
expression.

4. Access to Justice and Dispute Resolution Must Be Improved

Stakeholders pointed to significant barriers in accessing the court system and remedial deficiencies once there. For example,
the LCO heard, in online defamation cases, the priority of most plaintiffs is not a damages award but having the defamatory
content taken down before further reputational harm occurs. Traditional court hearings are simply too expensive and too
slow to be effective in these cases.??

Furthermore, certain features of defamation transmitted online make court resolution more problematic than it is for offline
defamation. These are summarized in the chart on the following page.

As a result of these technical features of online defamation, most online defamation claims never reach the courts.

Young people interviewed by Professors Jane Bailey and Valerie Steeves in their LCO Issue Paper understood the court
system to be a last resort in addressing online reputational attacks. They felt that involving the law might escalate the
situation and would do little to resolve the social and emotional harm caused by the attack.®

In the LCO's view, defamation law must be flexible to respond to the diversity of types and degrees of reputational harm
that may occur in the internet age. The court process remains crucial to protect the important legal rights at stake in
defamation law claims. However, as online defamation disputes among private individuals become more common,
alternative dispute resolution mechanisms are also needed.

The LCO'’s recommendations are designed to divert high volume, low value defamation claims away from the formal court
system and to encourage informal, practical resolution of these claims.
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Aspects of Challenges for
Internet Speech Defamation Law

Geographically indeterminate When should Ontario courts assert jurisdiction?

How to enforce Ontario law?

!

Easily and instantly republished When should republishers be liable? What to do
about the “whack-a-mole” problem?

Hosted by internet platforms What responsibility should intermediaries have

for defamation?

Often anonymous How does a plaintiff know who to sue or enforce

a court order?

Informal, casual What is defamatory in the online world?

Jeis

Permanent, ongoing harm How useful is a damages award?

5. Defamation Law Must Specifically Address Online Personal Attacks

In the past, the archetypal defamation law claim involved a media organization or other professional publisher being sued
by a prominent plaintiff. The publication would usually involve a matter of public interest. It would be subject to journalism
standards and vetted by editors before being published. The Charter values of freedom of expression and freedom of the
press are very much at the heart of these cases and much of the defamation law reform that has occurred since the
introduction of the Charter has been directed at rebalancing the law to better protect freedom of expression.>*

Media law cases of this sort continue to represent a significant proportion of defamation law claims being heard by Ontario
courts. However, defamation cases increasingly involve individuals publishing online, on matters that do not engage the
public interest.* The LCO refers to these kinds of cases as online personal attacks. With the internet, individuals may, with the
press of a button, publish outrageous lies about others; lies that may involve very intimate aspects of their lives.?® In some
cases, these attacks are concentrated and relentless vilification campaigns designed to entirely ruin a person or a business.*”
They may involve fraudulent social media accounts or deep fake videos.*® They are frequently posted anonymously.

Online personal attacks are a form of harmful online speech that may engage several areas of law. They may amount to hate
speech, breach of privacy, revenge porn, online harassment or cyberbullying. And, where online personal attacks are directed
at the complainant’s reputation, defamation law is engaged.

Young people consulted by the LCO were very familiar with online personal attacks. They related examples such as:
« A social media post falsely calling a school mate “mentally handicapped”;
« A fake Instagram account pretending to be a young person (including her picture) attributing sexually explicit
things to her;
- A fake Instagram account impersonating a teacher with posts suggestive of illegal drugs.*®
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Online personal attacks may also be directed at companies in the form of false negative reviews. For some small companies,
a defamatory review posted on an influential online ratings platform such as TripAdvisor may be enough to put them out
of business.

Defamation claims involving online personal attacks are very different from the archetypal media law case. Freedom of
expression continues to be a foundational principle to be protected in these cases. However, the balance between protection
of reputation and freedom of expression may be coloured by different contextual factors.

For example, internet defamers may have an intent to harm the complainant that is not typical in a classic media defamation
matter. And there are usually no internal checks and balances preceding publication that would promote truth-telling and
lend the publication credibility. Rather, online personal attacks may be as casual, abrupt and ill-considered as an insult
preceding a street brawl. Some online platforms develop a culture and atmosphere that may encourage irresponsible and
harmful attacks.®® Other online platforms are specifically designed to incite personal attacks.*

Traditional defamation law principles and court processes developed to respond to media law cases often fall short when
applied to online personal attacks. An exacerbating factor in many online personal attacks is that the attacker is anonymous.
The victim may not be able to identify or locate their attacker, let alone name them and assert jurisdiction over them for
the purpose of a lawsuit. During consultations, the LCO heard from many exasperated practitioners who must advise their
clients that the law offers little or no legal remedy for these kinds of cases. According to some, courts and other members
of the legal community do not always appreciate the significance of a plaintiff’s online reputation, nor the extent to which
online personal attacks can spread and cause reputational harm in the offline world.*?

These circumstances call for law reform to better protect Ontarians from online defamatory personal attacks. In these new
paradigm defamation cases, complainants are less likely to have the resources to hire a lawyer or commence a legal
proceeding. They also tend to be primarily interested in having the defamatory content taken down quickly, as opposed to
monetary damages. And individual publishers of defamatory personal attacks are less likely to have the resources to comply
with a damages award. In this Final Report, the LCO makes several procedural recommendations to encourage informal
resolution of these claims and to improve access to justice for those complainants bringing legal proceedings.

6. There Must Be New Obligations for Intermediary Platforms

Intermediary platforms are a crucial control mechanism for holding online publishers to account for defamatory content.
All stakeholders agreed that intermediaries must play a role in reform efforts to address online defamation. However,
stakeholders were divided on the best way to define this role. Some believed that intermediaries should be liable as
publishers in some circumstances for defamatory content posted by their users. Others recommended imposing new
responsibilities on intermediaries.

After extensive international consultations and research, the LCO has concluded that the new Defamation Act must include
specific obligations directed at intermediary platforms that host third party content accessible to Ontario users. Our
recommendations impose two distinct duties on intermediary platforms:

« First, in chapter IV as part of a new notice regime, the LCO recommends that intermediary platforms receiving
notice of a defamation complaint about third party content be required to pass the notice on to the publisher
of the content.

« Second, in chapters VIl and VIII, the LCO recommends that intermediary platforms be responsible for taking
down content subject to a defamation notice if the publisher of the content does not respond to the notice.
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The LCO’s proposal for notice and takedown is a novel one. There are two important features that distinguish it from notice
and takedown regimes in other jurisdictions:

« Intermediary platforms would not be responsible for assessing the legality of third party content on their
platforms; and

« Intermediary platforms would not have residual liability in defamation law as “publishers” of third party content.

Although novel, the LCO’s proposal is consistent with current developments in the field of platform governance. It accords
with international human rights principles and, in the LCO’s view, is crucial to the protection of freedom of expression in
the internet age. In relation to individual defamation disputes, our proposal would place responsibility for online defamation
on the actual publisher of defamatory content. It would strike an appropriate balance between protection of reputation
and freedom of expression. It would also offer a more effective and streamlined process for resolving many online
defamation disputes.

7. Defamation Law and Privacy Law Have Distinct Objectives and Should Remain Separate

Defamation is one of several legal claims that might apply in the case of harm caused by internet speech. Other possibilities
include injurious falsehood, misappropriation of personality, cyberbullying, online harassment, revenge porn, hate speech,
violation of data protection statutes and the new European “right to be forgotten” There is also a quickly developing
assortment of breach of privacy claims at common law, such as intrusion upon seclusion, public disclosure of private facts
and, most recently, publicity placing a person in a false light.** To a large extent, these new offshoots of privacy law have
developed in response to the unprecedented personal privacy challenges of the internet age and are currently the subject
of intense public and political interest.

In chapter VI of the Consultation Paper, the LCO examined the overlap between defamation law and privacy law in some
detail.** We noted the shared concern for reputational interests counterbalanced in both cases by the Charter value of
freedom of expression. We raised the possibility that legal tools developed for the purpose of protecting personal privacy
may overtake or undermine the relevance of defamation law in the internet age. These issues were further explored in a
valuable LCO Issue Paper by David Mangan, and by speakers at our international conference Defamation Law and the
Internet: Where Do We Go From Here?%

We refer the reader to these sources for a detailed discussion of the issues. For the purpose of this report, we have refrained
from making recommendations on these new and quickly evolving privacy law claims. There are several privacy law reform
initiatives underway in Canada that address some of these questions.* More importantly, the LCO has concluded that,
notwithstanding overlapping principles and values in certain respects, defamation law and privacy law continue to be
functionally distinct and should remain so.

Although defamation and breach of privacy both involve reputational interests, they remain conceptually separate causes
of action. A claim of defamation targets false statements causing reputational harm. A claim for breach of privacy targets
harmful statements made in circumstances of an expectation of privacy.*” The distinction between truth and falsity, along
with an increased focus on opinion, remains crucial to the tort of defamation. In contrast, breach of privacy is focused on
the violation of privacy interests. Therefore, although the overlap between some defamation/privacy claims is acknowledged,
it is important to maintain a doctrinal distinction between them based on these differing functions.

Finally, the LCO is concerned about the potentially broad application of the emergent “right to be forgotten”in EU law, UK
case law and, recently, the subject of recommendations by the Canadian Office of the Privacy Commissioner (OPC).* The
right to be forgotten is based on privacy principles and should not undermine defamation law principles or process. The
LCO notes that the OPC recommendations would bring defamation takedown requests under PIPEDA.* In the LCO’s April
2018 submission to the OPC consultation process, we raised this concern and recommended further study before the OPC
implements a de-indexing and source takedown regime in Canada.*®
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RECOMMENDATION: Distinction Between Defamation and Privacy Law

3. Defamation law and privacy law serve different functions and should remain
conceptually separate and distinct.

B. Resolving Defamation Disputes in the Internet Age: An Overview of the LCO’s Proposal

At the heart of the LCO’s recommendations in this Final Report is the overriding need to improve access to justice in
defamation disputes in Ontario. Throughout the consultations process, we heard that there is currently no practical legal
remedy available to many Ontarians victimized by online defamation. Our legal system, designed primarily to address
defamation claims against media organizations, is simply not adaptable to many online defamation claims proliferating in
the internet age. In this section we summarize the status quo and introduce the LCO’s recommended reforms.

At present, Ontarians who believe that they have been defamed online have three options. First, they may try to resolve
their complaint directly with the publisher. Even if the publisher is identifiable and can be contacted, there is little legal
incentive for most publishers to participate in an informal resolution process. In fact, some media publishers apparently
refuse to discuss their publication until the complainant formally waives their right to sue in defamation.

Second, the complainant may make an online complaint to the internet platform hosting the defamatory content or another
intermediary. Many platforms and search engines evaluate controversial content and take it down where it violates their
terms of service. However, this is a discretionary, unaccountable and non-transparent process. Furthermore, terms of service
do not typically cover defamation and for good reason. Defamation law is a highly contextual legal construct. It is frequently
impossible to determine whether a publication is defamatory on its face or whether the publisher may have a valid defence
to defamation. Internet platforms are not well-equipped or appropriate decision-makers here.

The third option is to commence a civil action in defamation. This usually involves hiring a lawyer and engaging in a costly,
multi-year process during which the alleged defamation usually remains online. The action may be complicated by
procedural issues that tend to plague internet defamation, including jurisdictional disputes and repeated motions to unmask
anonymous defendants. Even if the complainant receives a legal judgment in her favour, the reputational harm may be
irreversible. At worst, an anonymous or out-of-jurisdiction defendant may ignore the court ruling.

None of these options offers meaningful access to justice to complainants of online defamation. Notwithstanding the range
and complexity of substantive problems with the tort of defamation, many stakeholders told the LCO that the most pressing
need was to reform the process through which defamation claims are currently resolved. In Ontario, these issues are
exacerbated by the current LSA which is widely recognized to be out of date and inadequate to regulate online defamation
claims.

In this Final Report, the LCO recommends a new model for addressing defamation law complaints that will address the seven
principles identified above. Our recommendations contemplate three procedural streams for resolving defamation complaints:
+ Notice and takedown
- Informal negotiation, potentially facilitated by ODR
« Court action

The first stream, notice and takedown, is discussed in detail in chapter VIII. This option would arise where a complainant
notifies an intermediary platform of allegedly defamatory material being hosted on the platform. The platform would not
assess the legitimacy or strength of the defamation complaint but would pass the complaint on to the publisher.’’ The
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publisher would have a short time to respond. (The LCO recommends two days.) If the publisher did not respond, the
platform would be required to take down the offending content. If, however, the publisher did respond, the complainant
would pursue the complaint against the publisher directly, either informally or by a defamation action.

The second stream, informal negotiation, is made possible by the notice requirement discussed in chapter IV. Offline and
online publishers receiving notice would be motivated to attempt an informal resolution of the complaint in order to limit
their exposure to damages should the complainant proceed with a court claim.

Informal negotiation could be facilitated by the creation of a voluntary online dispute resolution (ODR) tribunal as discussed
in chapter IX. ODR could offer a quick and inexpensive mechanism to structure negotiations and resolve claims where
possible. A range of monetary and non-monetary remedies might be made available. This mechanism need not be limited
to allegations of defamation but could usefully extend to other complaints of online harm. However, the LCO’s
recommendation for ODR is a preliminary, long-range recommendation that acknowledges the need for government to
allocate sufficient public resources to the development of an ODR platform. We also note that the practical viability of an
Ontario ODR platform should be further considered in conjunction with emerging regulatory initiatives directed at platforms.

The third stream, a court action, would be limited primarily (but not exclusively) to higher value claims and claims involving
professional public interest publishers. Preliminary motions, discussed in chapter V, would assist in conserving court
resources. A preliminary anti-SLAPP motion would continue to be available to defendants where the claim is an illegitimate
attempt to suppress public interest speech. In the LCO’s view, what is also needed, however, is a new motion for an
interlocutory takedown order where the potential for reputational harm significantly outweighs the expressive value of the
publication at stake. Courts would retain their current remedial powers but, as discussed in chapter Ill, would be encouraged
to award final takedown orders where appropriate.

All defamation claims would begin with a mandatory notice of complaint to be sent by a complainant to the publisher of
the alleged defamation. If there is no way for the complainant to contact an online publisher directly, the notice requirement
would be met by sending notice to the intermediary platform hosting the content. The platform would then be required to
pass notice on to the publisher, while protecting the identity of anonymous publishers. Notice to the intermediary platform
would also be necessary to trigger the takedown process. Notice to a publisher and/or intermediary platform would be
required at least four weeks before commencing a defamation action.

Publishers receiving a notice, either directly or via an intermediary platform, would be able to decide how to respond.
They might:

- Negotiate informally with the complainant. Publishers would be encouraged to negotiate a resolution in order
to limit a possible damages award if the complainant chooses to bring a court action. Informal negotiations
might be facilitated by an ODR mechanism.

- Ignore the notice. For online publications, this would trigger the intermediary platform’s obligation to take
down the allegedly defamatory content. (A putback option would protect the publisher if notice was not
received in time or mistakenly ignored.) For offline publications, the complainant would have the option to
commence a defamation action against the publisher after the four week negotiation period has passed.

« Challenge the notice. For online publications, a response in any format challenging or disagreeing with the
complaint would be passed on to the complainant by the platform (again, protecting the identity of the
publisher if anonymous) and the content would remain online. Again, the complainant would have the option
to wait four weeks and commence a defamation action against the publisher.

Whether or not a defamation complaint ends up in court would depend on various factors such as: whether the complainant
is a private individual or someone with a public reputation, whether the publisher is a private individual or professional
media publisher, whether the publication is on a matter of public interest, the monetary value of the claim and, the nature
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and the extent of reputational harm at stake. High volume, low value claims involving personal reputation and/or private
publishers would more likely be resolved either by takedown or informal negotiations.

These procedural streams are summarized in the following chart and developed in more detail throughout this Final Report.

C. Three Avenues for Resolving Defamation Complaints
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11l. SUBSTANTIVE ELEMENTS OF DEFAMATION LAW

The LCO'’s project is primarily concerned with online defamation and the impact of technology on reputation, freedom of
expression and access to justice. However, a necessary part of any legal reform is a reconsideration of the substantive
elements of defamation law as applied to both traditional offline publications and online content.

Defamation law has been described as the “Galapagos Islands Division of the law of torts” since it has developed on its own
without cross-fertilization with other tort law principles.> Many of the substantive principles of defamation law originated
in the mists of the early common law.

In Ontario, defamation law has developed primarily through common law supplemented by the Libel and Slander Act (LSA).>
The LSA dates from the 19* century and is sorely out of date in terms of its language and scope.

Ontario's last reform project on defamation law took place 30 years ago. An Advisory Committee appointed by the Ministry
of the Attorney General (MAG) described the law as a combination of “ancient rules and procedures with nineteenth century
precepts and twentieth century remedial patchwork”** The Committee focused particularly on traditional media
organizations and whether the law should provide increased protection from defamation suits to promote responsible
journalism. Although no legislative reform followed the Committee’s Report, the Supreme Court of Canada (SCC) eventually
developed the responsible communication defence and enhanced the fair comment defence in order to better protect
responsible journalism and other forms of public interest communication.>

The MAG Committee also raised more fundamental issues of defamation law reform, including its strict liability nature, and
the presumptions of damage and falsity. However, the Committee did not reach consensus on these issues and did not
develop recommendations. In this chapter, the LCO re-examines some of these fundamental principles.

At the time of the MAG Committee’s Report, the internet had not yet emerged as the predominant forum for written
communication. The internet is, arguably, the single most important development to impact defamation law in history. One
of the complex — and compelling - features of this project is the effort to update such an arcane and long-standing area of
law in light of this development.

In this chapter, the LCO considers substantive issues in defamation law including:
- The distinction between libel and slander;
« The common law test for defamatory meaning;
« The traditional strict liability nature of defamation law;
« The common law presumptions of damage and falsity;
+ The common law defences to defamation;
« Court remedies in defamation law.

Another important substantive element of defamation law, the doctrine of publication, is addressed separately in chapter VII.

A. Elements of the Current Law of Defamation

Defamation law is a complex, antiquated, and oftentimes incoherent mix of common law and statutory provisions. The
elements of the tort are substantially similar in most common law jurisdictions, with the exception of the United States. In
order to make out a claim of defamation, a plaintiff must establish three things:
«The words in issue refer to the plaintiff;
« The words were published by the defendant to a third party; and
- The words are defamatory in the sense that reasonable people would believe that they tend to lower the
plaintiff's reputation in the community.

When all three elements are made out, there is a presumption that the words are false and that they caused the plaintiff
harm. Proof of malice or fault is not necessary in order to establish defamation.>®
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The legal threshold for establishing defamation is low. A lot of the “work” of the tort takes place in determining whether
one of a list of defences may apply. Possible defences include:

« Justification (the words were substantially true);

« Absolute or qualified privilege;

« Fair comment; and,

« Responsible communication.

For some defences, the plaintiff may rebut the defence by proving that the defendant acted maliciously.

Defamation law’s strict liability standard and presumptions of damage and falsity, in combination, are unique in tort law.
These rules provide robust protection for a plaintiff's reputational interests. Defamation law defences, on the other hand,
are intended to counterbalance reputational interests and protect the defendant’s freedom of expression.

The law’s balance between protection of reputation and freedom of expression has evolved over the years. Most importantly,
the constitutional entrenchment of the right to free expression in s. 2(b) of the Charter has, in recent years, led the Supreme
Court of Canada to strengthen the defence of fair comment and create a new defence of responsible communication. Both
these developments were for the express purpose of providing additional protection to freedom of expression on matters
of public interest. Ontario’s anti-SLAPP legislation also rebalanced defamation law in favour of freedom of expression.>”

In reviewing the substantive elements of defamation law, the LCO has focused on two particular concerns: the overall balance
between protection of reputation and freedom of expression, and how successfully these elements operate in the context
of internet communications. The LCO’s analysis is informed by our research and consultations. We have also paid special
attention to recent reforms in England and Wales culminating in the Defamation Act, 2013.58

B. Does Defamation Law Need Substantive Reform?

No one, starting from scratch, would devise defamation laws of the kind with which England and Wales, and
the rest of the common law world, have been saddled. >°

There are many thoughtful critiques of modern defamation law and proposals for far-reaching reforms.%® In the LCO’s view,
proposals for a complete overhaul of the substantive elements of defamation law are not appropriate or necessary at this
point. This is because defamation law has already been evolving incrementally and thoughtfully as a result of common law
and statutory developments. The Supreme Court of Canada has issued several decisions over the past 12 years re-examining
the substantive elements of defamation law in accordance with Charter values and modifying the law to better protect
freedom of expression.®' Also, in 2015, the Ontario legislature enacted anti-SLAPP legislation which allows the court to
preliminarily dismiss certain defamation lawsuits where they unduly interfere with freedom of expression.®? The LCO
discusses these developments in this chapter and later in the report. Together, these reforms have rebalanced the values of
protection of reputation and freedom of expression.

Many stakeholders cautioned the LCO against major substantive reforms, arguing that it is unwise to upset or overturn the
law’s current balance.® For the most part, the LCO agrees. Notwithstanding the lingering doctrinal anomalies of defamation
law, the LCO believes that recent common law and legislative reforms strike an appropriate balance between protection of
reputation and freedom of expression, particularly in traditional cases involving professional public interest publishers.

The LCO further believes that the substantive elements of defamation law are also appropriate for online defamation
disputes involving individuals posting on matters not in the public interest. Here, plaintiff-friendly elements of the traditional
tort remain appropriate and defences intended to protect public interest publications are less likely to apply.**

The analysis that follows considers several important substantive defamation law issues.®® First, the LCO recommends an
important and long overdue reform: the abolition of the legal distinction between libel and slander.
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C. Abolishing the Distinction Between Libel and Slander

A classic example of an age-old technical category that lingers in Ontario law is the legal distinction between libel and
slander. Defamation is a generic term encompassing these two historical torts. Libel provides a cause of action in relation
to false statements that are published in a manner of some degree of permanence, such as writing or print. Broadcasts are
also statutorily deemed to be covered by libel.®s Slander relates to false statements that are spoken or otherwise
impermanent and a cause of action generally arises only where the plaintiff can prove special (actual measurable) damages.

The distinction between libel and slander developed in the late 17th century and came under criticism as early as 1812.%7 It
has been regularly denounced by law reformers and commentators ever since. In 1975, the Faulks Committee argued that
the distinction no longer made sense in a technological era of sophisticated forms of communications.®

Most provinces and territories in Canada have abolished the distinction.®® The Uniform Law Conference of Canada has also
eliminated the distinction in its Uniform Defamation Act.”® Only Ontario, British Columbia and Saskatchewan have
maintained the distinction in their legislation.”

Overseas, the distinction has been abolished in Australia. However, it was not addressed in the Defamation Act, 2013 and,
therefore, remains the law in England and Wales.”? The decision to maintain the distinction in the England and Wales
legislation has been criticized in light of other provisions in the Act.”

Ontario’s LSA modifies the common law distinction between libel and slander to some extent. The Act eliminates the
traditional requirement to prove special damages for slander actions where the alleged slander concerns:
- words calculated to disparage the plaintiff in any office, profession, calling, trade or business held or carried on
by the plaintiff;”* or
« slander of title, slander of goods or other malicious falsehood.”

Subject to these statutory refinements, courts continue to observe the distinction in Ontario.”®

The vast majority of stakeholders in the LCO’s consultations believed the distinction between libel and slander should be
eliminated. Some emphasized that a distinction between permanent and transient communications is antiquated and
technologically outdated. Others argued that the distinction is useless and unnecessarily complicated. Finally, some noted
that the distinction is moot since many verbal communications now find their way onto the internet.

In 1990, the MAG Advisory Panel explained the rationale for maintaining an action for slander as “a continuing desire not to
facilitate lawsuits over insults that are as impermanent as the spoken word"”” However, this concern is now addressed by
Ontario’s anti-SLAPP legislation, which serves to discourage frivolous claims based on any form of communication. It is also
addressed by several of the LCO’s recommendations below for diverting high volume, low value defamation complaints
away from the court system.

The LCO believes the traditional hierarchy between different forms of communication is no longer tenable in the internet
age. Bright line distinctions between online/offline communications, news media/social media and libel/slander have
become anachronistic. As a result, the LCO recommends a single legal framework that would apply to publications generally.

RECOMMENDATION: Eliminating the Distinction Between Libel and Slander

4.The new Defamation Act should establish a single tort of defamation. The
distinction between libel and slander should be abolished and sections 16,
17 and 18 of the LSA should be repealed.
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D. Allowing Defamatory Meaning to Evolve Contextually

The test for defamatory meaning is a matter of common law. A statement is defamatory where it tends to lower a person’s
reputation in the eyes of a reasonable person.”® This definition of defamation is highly contextual. For example, even a
vicious insult will not be defamatory if it would not be taken seriously by a reasonable reader and, therefore, would not
cause reputational harm. In practice, however, courts often infer defamatory meaning in the case of derogatory statements.”
The LCO asked stakeholders whether this approach to determining defamatory meaning remains suitable in the online
context, or whether statutory reform is needed. The internet is “... a rough and tumble medium, where language is rude,
strong, confrontational and hyperbolic”® A disparaging statement posted to a discussion forum may mean something quite
different than the same statement printed in a newspaper.?

The LCO heard from several practitioners that, in their experience, judicial assessments of defamatory meaning are subjective
and varying. Courts were said to take an “l know it when | see it” approach.® This was particularly the case with online
communications. Some stakeholders indicated that judges do not appreciate the power of social media to harm reputation.®
However, stakeholders did not see legislative reform as appropriate. The predominant view was that the test for defamatory
meaning should continue to evolve through common law.

The LCO agrees. The test for defamatory meaning should remain a common law standard. The existing test is flexible enough
to adapt to communications through any medium. This is not to underestimate the difficulty of assessing defamatory
meaning in the online context.®* Courts are increasingly alive to this issue. For example, in Stocker v. Stocker (2019), the UK
Supreme Court cautioned against over-analyzing the meaning of a Facebook post given the casual nature of social media
and the tendency of readers to scroll through messages without pause and reflection.®

Notwithstanding our conclusion that statutory reform is unnecessary, the LCO offers two comments on how defamatory
meaning should be determined in the internet age.

First, judges should be sensitive to how online readers evaluate reputation online. Online reputation is a fluid concept.?
People don't necessarily believe what they read and online communications often allow for counter-speech. In the LCO’s
view, the “reasonable people” in the test for defamatory meaning are best understood as “reasonable internet users”. As
David Rolph has pointed out, this is simply “a principled and logical extension of established principle to deal with new
technology”®”

This view may be controversial. For example, in Trkulja v. Google LLC (2018), the Australian High Court took a cautious view
of the knowledge to be imputed to the reasonable internet user:

...in the absence of tested, accepted evidence to the contrary, it must also be allowed that the ability to
navigate the Google search engine, and the extent of comprehension of how and what it produces, whence it
derives, and how and to what degree Google contributes to its content, may vary significantly among the
range of persons taken to be representative of the hypothetical ordinary reasonable person.&

The LCO acknowledges the need for caution. Nevertheless, care must be taken to ensure the law does not fall behind the
technological practices of the day. The internet is no longer new and “digital natives” now represent a significant and fast-
growing segment of our population. In considering whether a reasonable person would think less of the plaintiff, a general
familiarity with the internet environment should be inferred.

Second, courts should also consider whether the impugned statement is fact or opinion. An endless array of personal
opinions on every conceivable topic have proliferated in the online environment. In particular, online reviews have become
an integral component of commercial debate. Defamation law must ensure that this form of expression is not deterred.
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In this regard, the LCO agrees with LeBel J's caution in WIC Radio Ltd. v. Simpson (2008) against assuming that the public
always takes statements of opinion at face value.®* An opinion should not be determined to be defamatory unless there is
“a realistic threat that the statement, in its full context, would reduce a reasonable person’s opinion of the plaintiff"*

For example, in WIC Radio, the defendant’s comment that the plaintiff “would condone violence toward gay people” was
found to be based on certain facts about the plaintiff. The plaintiff was a public figure who actively opposed homosexuality
and used metaphors of war and violence in doing so. Some of the reputational harm suffered by the plaintiff may well have
been due to these underlying facts rather than the opinion expressed by the defendant. In determining whether the opinion
has a defamatory meaning, only the incremental reputational harm caused by the opinion itself should be considered.

RECOMMENDATION: Defamatory Meaning Online

5. In applying the common law doctrine of defamatory meaning to online
communications, courts should explicitly consider the overall context of the
online content and the degree of sophistication of online readers.

E. Maintaining the Common Law Presumption of Damage

At common law, a plaintiff establishing defamation is presumed to have suffered reputational harm. The plaintiff does not
need to lead evidence of damage, although the defendant may offer evidence rebutting the presumption. General damages
are awarded to vindicate the plaintiff’s reputation.

The Supreme Court of Canada has held that the presumption of damage is consistent with Charter values.’ The presumption
is justified on the ground that it is impracticable to measure the actual effects of a defamatory statement:

A defamatory statement can seep into the crevasses of the subconscious and lurk there ever ready to spring
forth and spread its cancerous evil. The unfortunate impression left by a libel may last a lifetime. Seldom does
the defamed person have the opportunity of replying and correcting the record in a manner that will truly
remedy the situation.®?

In the human rights era, the continuing validity of the presumption is frequently challenged as inconsistent with freedom
of expression.® In England and Wales, the presumption has been statutorily reversed and similar reform is currently being
considered in other jurisdictions.**

The LCO heard from many stakeholders that the presumption of damage should be statutorily reversed in Ontario. Debate
on this issue centered around two crucial issues: the nature and impact of online reputational harm in the internet era, and
the merits of introducing a statutory serious harm threshold like that in England and Wales.*®

In this section, the LCO will address these issues. We conclude that the presumption of damage should be maintained and
that a serious harm threshold is both inappropriate and unnecessary in Ontario given the enactment of anti-SLAPP legislation.

1. Reputational Harm in the 21% Century

The LCO’s consultations revealed a diverse range of harm that may be caused by defamatory online publications. For
example, the LCO heard frequently about the significant damage that can occur to a business’s reputation from just one
false online review. Less tangible, but no less devastating, is the harm that may result from defamatory online personal
attacks. Throughout this project, we have heard and read about egregious cases in which an individual’s personal reputation
has been maligned, causing them deep embarrassment and affecting their livelihood, family and social life. Victims of
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defamatory personal attacks told us of emotional distress, anxiety attacks, transformed personal relationships, loss of trust,
fear, impact on family members, powerlessness, shame and isolation. This is in addition to more tangible consequences
such as the loss of job or other opportunities. This kind of harm has always been a concern underlying defamation law and
is one of the reasons the presumption of damage developed as a unique element of the tort.

Some have suggested that, in comparison to public interest communications, online personal attacks may be /ess likely to
result in serious reputational harm. The LCO disagrees. Defamation engages dignitary interests. The degree of harm suffered
may not necessarily relate to the degree to which the statement engages the public interest.

Nor does reputational harm necessarily relate to the means by which defamation is transmitted. A casual internet post may
have little credibility and, therefore, cause little or no reputational harm. On the other hand, an internet post may go viral,
increasing the resulting harm exponentially. That said, the internet has allowed many more individuals to publish
indiscriminately than was once possible.

2. Common Law Presumption of Damage vs. Serious Harm Threshold

England and Wales' Defamation Act, 2013 reversed the common law presumption of damage and introduced a serious harm
threshold. Section 1 of that legislation provides:

1. Serious harm
(1) A statement is not defamatory unless its publication has caused or is likely to cause serious harm to the
reputation of the claimant.

(2) For the purposes of this section, harm to the reputation of a body that trades for profit is not “serious harm”
unless it has caused or is likely to cause the body serious financial loss.”

The threshold is not a self-standing element of the tort of defamation but, rather, part of the definition of defamatory
meaning. The United Kingdom Supreme Court has interpreted this provision as requiring evidence of serious harm as a
precondition to a statement being found to be defamatory.”

Similarly, Australia’s Council of Attorneys-General has recently released draft public consultation legislation that would adopt
a similar serious harm threshold in that jurisdiction.®

The question of whether to introduce a serious harm threshold in Ontario was one of the most controversial issues in our
consultations. In the end, the LCO has concluded that a serious harm threshold should not be adopted into Ontario law for
three reasons:

(a) Maintaining the Balance Achieved by the Current Law

First, the presumption of damage is a core element of the tort of defamation. It cannot be easily untangled from the other
substantive elements which contribute to the balance between protection of reputation and freedom of expression that
the Supreme Court of Canada has struck in recent decisions. During consultations, stakeholders expressed significant
satisfaction with the current law as it applies to public interest communications. Attempting to recalibrate this balance
would not advance the law at this stage.

(b) A Serious Harm Threshold is Unnecessary in Ontario

Second, the serious harm threshold in England and Wales was adopted as part of a major overhaul of defamation law
culminating in the 2013 Defamation Act. This provision was adopted specifically to address a concern about trivial defamation
claims.® The UK approach is not directly transferrable to Ontario. Ontario adopted a different approach to trivial claims with
the introduction of anti-SLAPP motions in s.137.1 of the Courts of Justice Act.'® Defendants to defamation actions involving
expressions on matters of public interest may apply at an early stage of the proceeding to have the action dismissed. In
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order to prevent dismissal, the plaintiff must establish harm that is “sufficiently serious” to meet the public interest hurdle.
Thus, by bringing an anti-SLAPP motion, defendants trigger an onus on the plaintiff to establish grounds to believe that
they have suffered harm. By way of contrast, there is no anti-SLAPP legislative equivalent in the UK.

The LCO agrees with the Canadian Media Lawyers Association’s (CMLA’s) concern to discourage trivial cases in Ontario.'
The CMLA illustrates its view, in part, with the example of Bernstein v. Poon.'*? This dispute between two competing diet
doctors involved six years of litigation, eight days of trial and almost $800,000 in legal fees - all for a damages award of
$10,000.

Notably, Bernstein v. Poon preceded the introduction of s.137.1 of the Courts of Justice Act. Today, this kind of case, assuming
it involved public interest communications, can be tested in an anti-SLAPP motion. As the LCO discusses in chapterV below,
anti-SLAPP motions have, thus far, proven reasonably effective in discouraging trivial or abusive defamation claims. Later
in this report, the LCO recommends additional initiatives to divert trivial claims away from the court system, including
informal negotiations, a notice and takedown process and online dispute resolution.

(c) A Serious Harm Threshold is a Barrier to Access to Justice

A final reason why a serious harm threshold is not recommended is its potential impact on access to justice. The serious
harm threshold places a relatively stringent evidentiary burden on plaintiffs to prove serious harm at an early stage of the
proceeding. A serious harm threshold may have the effect of front-loading litigation proceedings and the additional costs
of a preliminary hearing may create significant economic and practical barriers to access to justice.'®

This is a particular concern in defamation disputes among private individuals or organizations not having a public reputation.
For example, victims of personal attacks may have difficulty assembling evidence that people think less of them as a result
of the attack.”® The LCO believes that defamation law in Ontario must evolve flexibly to apply to all defamation claims,
including online personal attacks. In these kinds of cases, the presumption of damage plays a valuable role in allowing these
claims to be heard.

RECOMMENDATION: Presumption of Damage

6. The common law presumption of damage should continue to be an element
of the tort of defamation. Ontario should not adopt a serious harm threshold.

F. Maintaining Defamation as a (Somewhat) Strict Liability Tort

Strict liability is a traditional component of defamation law in Canada. Once a plaintiff proves the three elements of the tort
- that the words were defamatory, they were about the plaintiff and they were published - the defendant is liable unless
she can raise a defence. A lack of intent on the part of the defendant to injure the plaintiff is not a defence.'% Strict liability
contrasts with the prevailing model in tort law which requires a finding of fault before liability will be imposed.

In consultations, we heard a wide range of opinions as to whether defamation should remain a strict liability tort. But what
is perhaps more significant is the argument that the tort is gradually being transformed into a fault-based tort through
evolution of the common law.’* David Mangan has observed that: “[I]ibel has become less about assigning responsibility
and more about tending a gate through which speech passes."’” Certainly, the responsible communication defence and
the development of the innocent dissemination rule protecting intermediaries against liability are, strictly speaking,
inconsistent with strict liability even though the onus to establish them lies with defendants.
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The LCO agrees that fault has become relevant to several aspects of the tort, particularly with respect to public interest
communications. In our view, this has been a beneficial development. Furthermore, our new recommended definition of
publication, requiring the intent to convey a specific expression, would introduce an additional fault-based element into
the tort.'®

In this section, the LCO considers the argument that it is time to go further and explicitly redefine defamation as a
negligence-based tort. We conclude that, notwithstanding the idiosyncrasies of the status quo, there should be no further
move away from strict liability.

Although conceptually awkward, the tort represents a balancing achieved over hundreds of years of common law evolution
- a balancing that most stakeholders viewed as reasonably successful for defamation cases involving professional public
interest publishers. Consistent with our recommendations elsewhere in this chapter to maintain the presumptions of
damage and falsity, the LCO believes that a complete overhaul of the tort may be destabilizing and, therefore,
counterproductive to improving access to justice for parties to defamation disputes.

1. A Fault-Based Standard for Public Interest Communications

The plaintiff's claim in the case of an allegedly defamatory public interest publication is now based on the concept of
responsibility. Grant v. Torstar (2009) laid the foundation for this approach by creating a defence of responsible
communication in the public interest. The Court recognized that proving truth in a court of law is no easy task, and the
requirement to do so may discourage publication of information that is of value for public understanding and debate. The
majority held that “[t]he law must take due account of the damage to the plaintiff's reputation. But this does not preclude
consideration of whether the defendant acted responsibly..."'%

In order to rely on this defence, the defendant assumes the burden of proof of responsible action. This is logical since the
defendant is in a better position to know the facts leading up to a publication.’°

The effect of this common law reform was to impose a duty of care on individuals publishing in the public interest where
they cannot prove the truth of what they published: “People in public life are entitled to expect that the media and other
reporters will act responsibly in protecting them from false accusations and innuendo”'"" The responsible communications
defence was a significant development in defamation law towards better protection of freedom of expression. Similar reform
has taken place in other common law jurisdictions.'?

The common law reform effected in Grant v. Torstar is a welcome one. It allows for a degree of flexibility in the application
of defamation law principles to novel claims arising out of internet communications. It also provides public interest
publishers with tangible tools to protect against defamation claims and, therefore, reduces the concern for libel chill.
Professor Hilary Young comments,

Given the law’s tendency toward rigidity and literalism, it is a step forward for courts to take a step back and
simply ask: ‘was it reasonable to say what was said, in all the circumstances?. '3

2. Otherwise Maintaining Defamation as a Strict Liability Tort

Some commentators recommend that the law evolve further by adopting a negligence standard. The argument is that
defamation is like any other interest protected by civil law and should not merit a distinct and lower standard of liability."*
Professor Karen Eltis advised the LCO that Québec law operates well with a more straightforwardly structured tort in which
harm must be established by the plaintiff."'> Eltis argues that a more contextual approach to the tort would be more suitable
in the internet era. The LCO has determined that this reform is not necessary in Ontario for two reasons.

First, there remains a sound policy rationale for a strict liability standard in defamation law generally."'® The focus of the law
is intended to be on the truth or falsity of the impugned statement, and a fault standard arguably devalues truth. The
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Supreme Court of Canada set out this argument in Hill v. Church of Scientology (1995), in which the Court rejected the US
approach to defamation law. According to the court, the US decision in New York Times v. Sullivan (1964):

...shifted the focus of defamation suits away from their original, essential purpose. Rather than deciding
upon the truth of the impugned statement, courts in the U.S. now determine whether the defendant was
negligent. Several unfortunate results flow from this shift in focus. First, it may deny the plaintiff the
opportunity to establish the falsity of the defamatory statements and to determine the consequent
reputational harm... Second, it necessitates a detailed inquiry into matters of media procedure... Third, it
dramatically increases the cost of litigation... Fourth, the fact that the dissemination of falsehoods is
protected is said to exact a major social cost by deprecating truth in public discourse.""”

Second, the LCO has concluded that the truth-promoting role of defamation law is particularly cogent in online defamation
disputes between private individuals or organizations without a public reputation. These kinds of cases are more likely to
involve personal attacks or other communications that do not engage the public interest. Publishers are less likely to be
subject to professional standards and responsible conduct may be beside the point. In these cases, the burden of proving
fault should not be allowed to contribute to the costs of litigation.

RECOMMENDATION: Common Law Standard of Liability

7.The standard of liability required to establish the tort of defamation should
continue as it has developed in common law.

G. Maintaining the Common Law Presumption of Falsity

Currently, the falsity of an allegedly defamatory publication is presumed unless the defendant establishes the defence of
justification. This reverse burden of proof is well entrenched, dating from the 16th century.”’® The publication is viewed as
the “accusation”to be proved in court and the burden is placed on the defendant publisher to prove the accusation. In this
way, the presumption protects victims of reputational harm from having to prove their worth.

There is also an evidentiary rationale for the presumption. It can be difficult to “prove a negative”and, in cases of egregious
reputational harm, requiring claimants to prove the falsity of the allegation may be practically impossible, therefore
precluding them from receiving any remedy.""®

David Howarth uses the example of the libel claims brought by the parents of Madeleine McCann against newspapers for
alleging that they were involved in their daughter’s death. Reversing the presumption of falsity would mean that the
McCanns would bear the burden of proving to the court that they did not murder their daughter. This is a particularly
onerous burden when even forensic investigators were unable to establish their guilt or innocence.’®

The presumption is also thought to “inculcate a spirit of caution in publishers” against publishing statements that they could
not prove to be true.’”’

In Canada, courts have found that the presumption of falsity is consistent with Charter values.’?> English courts have also
ruled in favour of maintaining the presumption of falsity.'

Some commentators argue that the presumption of falsity should be reversed and that the search for truth should be at
the heart of defamation law.'?* In the U.S., the presumption of falsity has been reversed in claims brought by public figures.'?
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The LCO has concluded that the presumption of falsity should be retained. Particularly in the case of online personal attacks,
it may be difficult for plaintiffs to prove that the allegations against them are false, or it may otherwise be inappropriate to
require them to do so. Consider the cases described in chapterV, section B of this Final Report. In the LCO’s view, the plaintiffs
in Clancy v. Farid should not bear the onus to prove that they are not engaged in the sex trade and have not committed
adultery.’® Nor should the plaintiff in Magno v. Balita have been required to prove that he is not “a habitual liar”'? In such
cases, the presumption of falsity is crucial to achieving access to justice.

Furthermore, the presumption of falsity is closely intertwined with the other elements of the tort of defamation. For example,
under the responsible communication defence, the onus is on defendants to prove their own responsible conduct in
attempting to ascertain the truth of the statement at issue even though they cannot prove the statement is true. Reversing
the presumption of falsity would be inconsistent with this common law development.

RECOMMENDATION: Presumption of Falsity

8. The common law presumption of falsity should continue to be an element of
the tort of defamation.

H. Maintaining Common Law Defences

For the most part, the LCO’s consultations and research revealed that the common law defences to defamation are operating
successfully. Subject to the analysis below, the LCO has concluded that these defences should not be codified in a new
statute. The LCO believes codification risks disrupting the law’s current balance between protection of reputation and
freedom of expression. This is particularly the case in respect of public interest communications. That said, we recommend
limited reforms to certain defences below.

1. Justification

Under the common law defence of justification, the defendant has the burden of rebutting the presumption of falsity and
proving the substantial truth of the “sting” of the impugned statement as a matter of fact.’?® Section 22 of the LSA
supplements the defence, providing that justification may succeed against one defamatory allegation even if it does not
succeed against other distinct defamatory allegations, where these remaining allegations do not, on their own, materially
injure the plaintiff's reputation.'? Section 22 is a“saving provision” preventing “an overly precise and technical approach”to
the justification defence.

One stakeholder called the defence of justification “critically important”in providing “predictability and certainty” to the
law.'" Otherwise, the LCO received very little input on this defence and has concluded that no changes should be made.

RECOMMENDATION: Justification

9. The new Defamation Act should include a provision on justification
equivalent to section 22 of the LSA.
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2, Absolute and Qualified Privilege

The common law defence of privilege protects certain occasions of privilege during which the defendant has a legal, social
or moral interest or duty to communicate information to a recipient and the recipient has a corresponding interest or duty
to receive it."*? The rationale behind the defence is that “false and defamatory expression may sometimes contribute to
desirable social ends."’*3* The various categories of absolute and qualified privilege that have developed in common law are
intended to capture those circumstances where it is socially desirable to protect communications without regard to potential
reputational harm.

The defence of qualified privilege creates a presumption that the defendant communicated in good faith with an honest
belief in the truth of the communication. No liability for defamation will lie unless the plaintiff is able to establish malice or
that the defendant exceeded the scope of the privilege.'** Malice means that the defendant has taken improper advantage
of the qualified privilege attaching to the statement. The defendant may not have believed the statement to be true when
she made it or may have acted for an improper purpose unrelated to the occasion of privilege (such as spite, vengeance or
a similar motive).

Section 3 of the LSA creates a statutory qualified privilege in relation to fair and accurate reports in newspapers or broadcasts
of certain public proceedings, meetings and decisions of various public interest associations.’ This privilege does not apply
where: (a) it is proved that the report was made maliciously; (b) the report is “blasphemous, seditious or indecent”; (c) the
report is“not of public concern” or its publication is“not for the public benefit”. In order to rely on this defence, the publisher
must be willing to publish a reasonable statement from the plaintiff explaining or contradicting the defamatory report.

The common law defence of absolute privilege recognizes that there are certain narrow circumstances in which
communications should be entirely immune from liability. Section 4 of the LSA supplements the defence of absolute
privilege in relation to fair and accurate newspaper and broadcast reports of court proceedings where published
contemporaneously with such proceedings.'*® Again, the defence is available only where the publisher publishes an
explanation or contradiction of the defamatory report.

The LCO received relatively little input on the defence of privilege. For the most part, the law is well-established. Importantly,
the defence is relied on by a wide range of stakeholders (including media organizations and public authorities) to govern
their actions. With one important exception, the LCO has concluded that major reform in this area is unnecessary and perhaps
even counterproductive.

The LCO recommends that the fair and accurate report privileges in sections 3 and 4 of the LSA be updated. The rationale
for fair report privilege is that newspapers and broadcasters are in a position to quickly publish corrections or retractions.
But online publications also share this attribute. In the internet era, there is no longer any principled reason to limit the
protection of these provisions to publications in newspapers or broadcasts.’®” The fair and accurate report privilege should
be available to all publishers who provide an address so that they may be notified by complainants requesting the
publication of a reasonable explanation or contradiction of the report.’*®
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RECOMMENDATIONS: Privilege

10. The new Defamation Act should continue the privilege for fair and accurate
reports set out in sections 3 and 4 of the LSA. The new Act should extend
this privilege to all publishers who post their contact information (a current
email address) in a conspicuous place (one likely to come to the attention
of persons accessing the report). Subsections 3(5) and 4(2) of the LSA
should be repealed.

11.The new Defamation Act should include a provision on the application of
qualified privilege equivalent to section 25 of the LSA.

3. Opinion (Fair Comment)

The defence of fair comment protects the freedom to express certain non-malicious opinions even where they are prima
facie defamatory.“Comment”may include any “deduction, inference, conclusion, criticism, judgment, remark or observation
which is generally incapable of proof”.**“Comment” may even include statements of so-called fact published in an editorial
context that, properly construed, amount to opinion.'°

The rationale for this longstanding defence was helpfully explained by Andrew Scott:

...[T]he underlying principle would appear to be that the airing of one’s view is not the same as asserting a
fact, and - importantly - it is not treated as such by those to whom it is communicated. People understand
straightforward allegations of fact differently to how they understand statements of what another person
supposes to be the facts. Where facts only are stated, truth is asserted; readers are not invited to demur.
Where defamatory opinion is concerned, provided the inferential nature of the assertion is clear and the facts
on which the opinion is based are made available, the possibility of reasonable readers being misled by the
expressed viewpoint does not arise in the same way.''

This area of defamation law, like so many others, is dense and technical but intended to serve important legal and public
policy interests. From a technical perspective, in order for a defamatory statement to be protected by the defence of fair
comment, the defendant must meet four criteria:

«The comment is on a matter of public interest;

- The comment is based on fact;

«The comment is recognizable as comment; and

- The comment meets the objective test: could any person honestly express the opinion on the proved facts.

Importantly, the second criteria, requires only some “nexus” between proven facts and the opinion. The defence does not
require substantial proof or support flowing from the facts.'#?

The defence will be defeated in cases where the plaintiff proves the defendant was subjectively motived by express malice,
whether or not the other elements of the defence are established.’*

The common law is supplemented by sections 23 and 24 of the LSA. Section 23 of the LSA provides that a statement of
mixed fact and opinion may be fair comment even where not every fact is proved so long as the opinion is fair comment
having regard to those facts as are proved. Section 24 of the LSA provides that a defendant may rely on the defence of fair
comment in relation to an opinion held by another person even where neither of them held that opinion so long as a person
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could honestly hold the opinion. Sections 23 and 24 are “saving provisions” preventing “an overly precise and technical
approach”to applying the defence.'**

The defence of fair comment was re-examined in 2008 by the Supreme Court of Canada in WIC Radio v. Simpson.'® In this
case, the Court held that the fourth criterion, honest belief, need not refer to the subjective belief of the speaker. Rather,
it was enough if, on an objective analysis, anyone could honestly have expressed the defamatory comment on the proven
facts. The effect of this decision was to promote free expression. However, it also arguably had the effect of providing
additional legal protection to online trolls and others who, for no good reason, engage in reputational attacks.

The fair comment defence remains controversial within the defamation law and media community. Stakeholders were
polarized on the effect of the defence in protecting some types of opinion from defamation claims. One practitioner
vehemently disagreed with the modern expansion of the defence. He argued that the defence should be tightened to
control vitriolic opinions published in “the new Roman circus” that is social media.'*® Another expressed concern about
the extreme consequences that negative online reviews can have for small businesses. In his view, a hotel owner should
have a legal remedy where an anonymous reviewer writes that the hotel was run-down or moldy, but the facts clearly
contradict the review.'"’

On the other hand, some stakeholders felt that the fair comment defence remains too restrictive even after WIC Radio v.
Simpson. Some argued that all comment should be immune from defamation claims. One stakeholder submitted a written
critique of the fair comment defence, concluding that it does not adequately protect free expression.'*

The England and Wales Defamation Act, 2013 has taken a distinct approach to the fair comment defence by abolishing the
common law defence and enacting, instead, a statutory defence of honest opinion.’* This statutory defence is not limited
to public interest comments and, instead of a malice exception, it is defeated where it is established that the publisher did
not hold the opinion.’*® The Canadian law on fair comment has diverged from the English position and an equivalent
provision is not recommended in Ontario.

The LCO believes that most of the elements of the defence adopted by the Supreme Court of Canada in WIC Radio v.
Simpson remain appropriate. However, the LCO has concluded that the objective “honest belief” requirement should be
eliminated. The LCO’s analysis is consistent with the minority opinion in WIC Radio v. Simpson, written by LeBel J.">' Like
LeBel J., the LCO believes that the objective honest belief requirement is superfluous to the other elements of the fair
comment defence. '*? Eliminating this requirement would not broaden the defence substantively. However, it would
simplify the law and clear up lingering uncertainty in its application.’ It would also have the effect of providing more
reliable legal protection to online reviews and other forms of commentary where these are in the public interest, based
on fact and made without malice. The LCO believes that this is an incremental reform that properly balances protection of
reputation and freedom of expression in the Charter era.

Further, the current name of the defence in Canadian law, “fair comment’, is misleading insofar as it may be interpreted to
import a reasonableness or proportionality component into the defence. The LCO recommends that the defence should
be known simply as the “defence of opinion”. That said, the LCO does not recommend any substantive change to the scope
of the defence.

Finally, the LCO believes s.24 should be repealed. Section 24 of the LSA was enacted in response to the Supreme Court
of Canada decision in Cherneskey. It has been rendered unnecessary by the court’s subsequent decision in WIC Radio v.
Simpson.’>*
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RECOMMENDATIONS: Defence of Opinion

12. The new Defamation Act should provide for a defence of opinion where the
defendant proves that a defamatory publication is on a matter of public
interest, is based on fact and is recognizable as opinion. The defence will be
defeated where the plaintiff establishes that the defendant acted with express
malice. The Act should abolish the common law defence of fair comment.

13. In applying the new statutory defence of opinion, courts should adopt an
analysis consistent with the former common law defence of fair comment,
except that the common law requirement of objective honest belief should
no longer be part of the defence.

14.The new Defamation Act should contain a provision equivalent to section
23 of the LSA.

15. Section 24 of the LSA should be repealed.

4. Responsible Communication

The defence of responsible communication, adopted by the Supreme Court of Canada in Grant v. Torstar (2009), was Canada’s
answer to a problem that had plagued defamation law in common law jurisdictions for some time — the comparative lack
of legal protections for “responsible” media stories published in the public interest.'

In Grant v. Torstar, the Supreme Court of Canada crafted a defence allowing publishers “to escape liability if they can establish
that they acted responsibly in attempting to verify the information on a matter of public interest."’> The Court held this was
necessary to respect freedom of expression and support “the public exchange of information that is vital to modern Canadian
society”, while maintaining protection for reputation.’™’

When truth cannot be proven, the responsible communication defence requires the defendant to prove that the publication
was on a matter of public interest and the defendant acted responsibly in trying to verify the accuracy of the statement.
Responsible conduct by the defendant is determined by reference to a list of factors.’*® In a departure from prior UK case
law, the defence is not limited to media publishers but is generally available to “anyone who publishes material of public
interest in any medium."'%°

In the LCO’s consultations, most stakeholders applauded the Supreme Court of Canada’s responsible communication
defence. Some media stakeholders credited the new defence with causing a reduced number of defamation claims brought
against the media.'®® However, other media stakeholders felt that the practical effect of the defence was to subject journalists
to a new burden of due diligence tasks to complete before publishing a story. This was felt to impose too high a standard
of care, particularly in relation to keeping online stories up to date. Other stakeholders worried about the impact of the
defence on plaintiffs. They queried how plaintiffs could assess the strength of their defamation claim with little knowledge
of whether the defendant had acted responsibly.

There was much discussion about who should benefit from the responsible communication defence. Some stakeholders
were concerned the defence would allow bloggers and other new media to “hide behind the skirts of the journalism
profession”.'®' They felt there should be some way of distinguishing between online, informal publishers and professional
journalists. Others argued that making the defence available to all public interest publishers is beneficial and different
standards of responsible behavior would gradually develop to accommodate different types of publishers and publications.
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This debate about whether the defence extends beyond the media context may be due to a conservative approach by
subsequent courts in applying the defence.’® However, the Supreme Court of Canada was reasonably clear that the defence
should extend to all public interest publishers, not merely media organizations. The LCO agrees with this broad approach.
The responsible communication defence represents a successful balancing between reputation and expression in the
context of public interest communications and is flexible enough that it should be available to all public interest publishers.
As Hilary Young puts it, the defence can be:

... a defence of responsible tweeting, of responsible blogging, of responsible Facebooking, of responsible
investigative journalism, of responsible restaurant reviewing, of responsible pamphleteering, of responsible
satire, of responsible letter-writing, speechmaking and of every other kind of expression on matters of public
interest.'s3

The factors applied in the Grant v. Torstar decision, such as whether the plaintiff's side of the story was sought and accurately
reported, were designed specifically for news reporting. Different standards might be appropriate for non-media
publishers.'®* From a law reform perspective, the next step for the common law evolution of the defence is for courts to
articulate new factors and legal criteria that are responsive to the circumstances surrounding different publications. This
development is best achieved through litigation and fact-specific analysis.

For example, the defence of responsible communication may be an appropriate framework for protecting police press
releases and public safety alerts where these publications are responsible in the circumstances. However, these publications
are not “stories” and the factors for determining what is responsible will necessarily differ from those applicable to news
reports.'®

In addition, the responsible communication defence may provide a flexible and principled framework for public interest
publications that do not meet the technical requirements for absolute or qualified privilege. For example, the England and
Wales Defamation Act, 2013 established a new statutory privilege for academic and scientific publications.’®® The LCO does
not believe that this reform is necessary in Ontario.'®” Peer review is logically one criterion relevant to determining whether
a defamatory academic or scientific publication was responsibly published and, therefore, legally protected under the
responsible communication defence.

Instead of introducing additional categories of publications worthy of protection, the responsible communication defence
may achieve a similar purpose in some cases by emphasizing the public interest nature of the publication and the responsible
circumstances in which it was published.

The LCO believes the responsible communication defence is an important advancement in defamation law which provides
a flexible framework for weighing protection of reputation and free expression in compliance with Charter values. Our
recommendation is that the promise of this new defence should be fulfilled through incremental development in common
law by expanding its application to all forms of responsible publication in the internet era.

RECOMMENDATIONS: Responsible Communication

16. Courts should apply the responsible communication defence broadly to apply ’

to all public interest communications. The criteria relevant to assessing
responsible conduct will necessarily vary depending the nature of the publisher,
the medium of communication and the circumstances of publication. These =
criteria are best developed by courts on a case-by-case basis.
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I. Meaningful Court Remedies for Online Defamation

Meaningful remedies for online defamation are an essential component of any modern, effective and access-to-justice-
oriented defamation law reform. The LCO’s remedies analysis is contained in several sections of this report. In this section,
the LCO considers the range and effectiveness of court-based remedies in defamation cases. The LCO has concluded that
reforms are necessary to promote meaningful court remedies, including the availability of a takedown order where a
defendant is held liable for online defamation.

In other chapters, the LCO considers the need for extra-judicial remedies in high volume/low damage defamation complaints
where traditional litigation and court orders are likely to be ineffective.

1. Limitations of Damages Awards

The goal of a defamation lawsuit is to vindicate the plaintiff’s reputation. Traditionally, this has been achieved with a damages
award. General damages are intended to compensate for reputational and social damage; vindicate the plaintiff's good
name; and account for the distress, hurt and humiliation caused by the defamatory comments.'®® Aggravated damages may
be awarded where the defendant’s conduct has been particularly malicious or highhanded.’ Alternative remedies such as
injunctions, retractions and apologies are available only in limited circumstances.

Damages awards remain an important remedy in defamation suits.'”® However, there is overwhelming evidence damages
are no longer sufficient as a remedy in the internet era.”’ Damages awards are more appropriate (and feasible) in defamation
claims against professional publishers, such as media organizations, with the resources to pay these awards. Conversely,
damages may be less effective where the defendant is an individual posting on social media. During consultations, several
practitioners commented that the vast majority of individual defendants do not have the money to satisfy a judgment.

Furthermore, damages are no longer a sufficient remedy for reputational harm in the internet age where the harm may
very well be ongoing. Even if defamatory content is originally published offline, the offending statements may spread online.
A defamatory news article may appear in an online version. A defamatory statement in a book may be tweeted about or
replicated on Google Books. The LCO repeatedly heard from plaintiffs and plaintiffs’ counsel that, in the online context,
plaintiffs are much more concerned with limiting the ongoing harm caused by having a publication remain online. In these
circumstances, damages are not necessarily the plaintiff's primary concern.

A related issue is that the purpose of a damages award (to vindicate the plaintiff’s reputation) may not be achieved where
the defamation remains online. For example, a defamatory post may continue to appear prominently in a list of search
results, while the report of a judgment for the plaintiff is buried several pages in. As David Potts puts it, there may be an
“indelible reputational stain in cyberspace even when the individuals [alre completely exonerated”'”?

Recently, courts appear to be stretching traditional remedial doctrines to provide effective relief for internet defamation.
To date, however, the use of alternative remedies has been “haphazard” and their availability beyond the context of
traditional media unclear.’”?

In the LCO’s view, a damages remedy will frequently be insufficient to ensure meaningful access to justice for plaintiffs in
online defamation actions. Although damages remain important, particularly in helping to defray the cost of bringing these
lawsuits, the LCO believes courts should have a wider range of remedial tools and options designed to address ongoing
reputational harm. The most logical such remedy in many cases of online defamation is a final takedown order.

2. Final Takedown Orders

The LCO has concluded that courts should grant mandatory permanent injunctions to take down defamatory content where
liability for defamation has been established on the merits. Final takedown orders are not a novel remedy. Provincial superior
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courts clearly have the jurisdiction to make these orders and they occasionally do so.”* However, final takedown orders are not
as common as might be expected in online defamation cases. This may be due to one or more of the following reasons:

« First, there may be lingering confusion between final versus interlocutory takedown orders. (The latter involves
restraint of speech prior to adjudication on the merits and is subject to a much more stringent legal test.)'”

« Second, courts and parties may fail to distinguish between mandatory orders to take down defamatory content
versus prohibitive “do-not-repeat” injunctions.’”® (The latter are awarded only where “there has been a
campaign of defamation and a likelihood that it will continue” and/or evidence that the defendant would not
be able to pay a damages judgment.)'””

« Third, courts may be hesitant to grant final takedown orders against intermediary platforms hosting
defamatory content or search engines where they are not parties to the action.

Whatever the reason, final takedown orders are an important remedy for internet defamation and courts should be
encouraged to make these orders in appropriate cases. These orders may be directed at any person having control over
defamatory content including the publisher, an intermediary platform or search engine, or other third party.

It is worth noting that England and Wales included a specific provision for final takedown orders in s. 13 of the Defamation
Act, 2013:
13 (1) Where a court gives judgment for the claimant in an action for defamation the court may order—
(a) the operator of a website on which the defamatory statement is posted to remove the statement, or
(b) any person who was not the author, editor or publisher of the defamatory statement to stop
distributing, selling or exhibiting material containing the statement...."”®

The LCO recommends that a similar provision be enacted in Ontario. However, in making final takedown orders, Ontario
courts must be careful to target only the specific content held to be defamatory.'”®

There was some concern from stakeholders that final takedown orders might prohibit media publishers from reporting on
the facts surrounding a defamatory publication. This practice, known as reportage, is generally defensible as responsible
communication.'® In order to prevent a final takedown order from being used to “erase history”, a third party publisher
subject to an order should have the opportunity to appear before the court and explain why takedown is not appropriate
in the circumstances.

The enforceability of final takedown orders is a separate issue. There are often practical challenges enforcing takedown
orders against intermediary platforms and search engines not resident in Ontario. Many of these are located in the United
States, where they are statutorily immune from liability for online content appearing on their platform.’®' U.S. courts have
interpreted this immunity broadly to protect them from third party orders requiring them to remove defamatory content.'®?

The LCO heard from some practitioners that, in their experience, U.S. platforms will remove defamatory content where there
is an Ontario court order and where removal is politely requested rather than demanded.'®® There were conflicting views
on this issue during the LCO’s consultations, but it seems safe to conclude that U.S. platforms and search engines may and
regularly do refuse to comply with defamation removal requests even where accompanied by a duly executed court order.’

Itis clear that Ontario superior courts have jurisdiction to issue injunctive relief against non-parties in order to prevent them
from obstructing the course of justice. In Google Inc. v. Equustek Solutions Inc (2017), the Supreme Court of Canada enforced
an injunction requiring Google to de-list content that violated B.C. law.’®> However, this victory for the plaintiffs was short
lived. A California court refused to enforce the Canadian order.'

This problem of enforceability is a significant barrier to plaintiffs who have gone to the trouble and expense of a lawsuit
only to find there is no way to have the defamatory content removed from the internet. Nevertheless, the answer is not to
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throw up our collective hands and allow internet companies off the hook.'”®” Where an Ontario court has made a finding of
defamation on the merits of an action, a final takedown order is generally appropriate. Plaintiffs should be able to rely on
this order in seeking removal from U.S. platforms and search engines such as Google.

RECOMMENDATION: Final Takedown Orders

17.The new Defamation Act should provide that, where a court gives
judgment for the plaintiff in an online defamation action, the court may
order any person having control over the defamatory publication to take it
down or otherwise restrict its accessibility.

3. Retractions, Apologies, Corrections and Rights of Reply

Defamation claims involve intangible reputational and dignitary interests for which money is often a poor substitute. In
some cases, remedies such as a retraction, correction, apology or right of reply (known as “discursive” remedies) may be
more suitable than a damages award, particularly in the context of internet defamation.

The LSA encourages retractions, apologies and corrections as pre-trial mechanisms for resolving defamation disputes in
certain cases. For example, the fair and accurate report privileges in sections 3 and 4 of the LSA are available to media
defendants only if they publish “a reasonable statement of explanation or contradiction” in response to the defamation.'®
The LSA also limits the plaintiff's entitlement to damages in certain circumstances where a media defendant publishes a
“full and fair retraction” of an allegedly defamatory statement or offers a “full apology”.'®°

Courts also occasionally award a retraction and/or apology as a remedy for defamation.'*

Some commentators argue that wider availability of discursive remedies for defamation would improve access to justice.™!
Retractions are arguably well-suited to defamation actions because they are directed at vindicating a plaintiff’s reputation
in the very forum where the reputational harm occurred. However, court-ordered retractions have limitations as a remedy.
They are not considered appropriate in the context of opinions where “public interest is better served by continuing debate
through rebuttal rather than by compulsorily bringing it to an end” and it may be seen as “invidious to be forced to recant
opinions still honestly held".®?

The LCO also heard from some stakeholders that there is limited practical value in retractions and apologies as remedies.'*3
According to one stakeholder, studies indicate that apologies on Twitter get fewer hits than the original post.’** Retractions
are even less effective and do not admit to the falsehood. Stakeholders also emphasized the detrimental impact of
retractions and apologies on freedom of expression.'*®

Permitting the plaintiff to exercise a right of reply as a technological remedial innovation was very popular with stakeholders,
particularly as it involves more rather than less speech. On the other hand, rights of reply may be subject to the “Streisand
effect”'* This refers to the phenomenon where a reply to the defamatory statement actually backfires by drawing additional
attention to the statement, thereby causing further reputational harm. Replies may also be less accessible than the original
post. As one stakeholder put it: “Anyone who thinks that reputation isn't damaged online because of some kind of easy,
automatic rebuttal system isn't paying attention to the vagaries of search engines.""”

The LCO believes that retractions, apologies, corrections and rights of reply are best employed as informal solutions to
defamation complaints, either negotiated as a result of the notice regime (chapter IV) or in the course of an ODR process
(chapter IX). In particular, in our view, court-mandated apologies are an inappropriate incursion on freedom of expression.
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That said, there is one discursive remedy that may improve access to justice in online defamation actions without unduly
restricting freedom of expression. The England and Wales Defamation Act, 2013 introduced a new remedy requiring
unsuccessful defendants in defamation actions to publish a summary of the judgment. Section 12 provides:
12 (1) Where a court gives judgment for the claimant in an action for defamation the court may order the
defendant to publish a summary of the judgment.
(2) The wording of any summary and the time, manner, form and place of its publication are to be for the
parties to agree.
(3) If the parties cannot agree on the wording, the wording is to be settled by the court.
(4) If the parties cannot agree on the time, manner, form or place of publication, the court may give such
directions as to those matters as it considers reasonable and practicable in the circumstances...'®

This remedy is a practical tool to assist in the vindication of a plaintiff’s reputation where online defamation has been
established. It has been usefully applied in recent English decisions.'® It has also been recommended by other law reform
organizations.?”® The LCO recommends that a similar provision be enacted in Ontario.

RECOMMENDATION: Publication of Judgment

18. The new Defamation Act should provide that, where a court gives judgment
for the plaintiff in a defamation action, the court may order the defendant
to publish a summary of the judgment.




IV. A NEW NOTICE REGIME AND LIMITATION OF CLAIMS

A major focus of the consultations process was the notice requirement in the Libel and Slander Act (LSA).?°" This provision
requires that plaintiffs provide defendants with six weeks written notice before commencing an action in relation to libel in
a newspaper or broadcast. Where notice is not given in time, the plaintiff has no claim and the action will be struck out.2°2

The purpose of the notice requirement is to alert media publishers (newspapers and broadcasters) to the alleged defamatory
publication so that they may investigate and, if appropriate, publish a retraction, correction, or apology. This allows the
publisher to reduce or eliminate its exposure to damages. It also benefits the plaintiff since a timely retraction, correction
or apology may be preferable to a damages award.?®

Stakeholders were united in the view that the notice provisions are outdated and require reform. However, the LCO heard
a wide range of opinions on the best direction.

Some stakeholders suggested that the notice provisions simply need updating. For example, the notice requirement applies
to newspaper and broadcast publications, but not other publications which are clearly in the public interest. Publications
such as news releases and public safety notices issued by public authorities should also benefit from the notice requirement
and the LSA limitation period.?%*

Many stakeholders spoke about the need to clarify whether the notice provisions apply to online publications. The Ontario
Court of Appeal has held that the notice requirement applies to online media publications, but the issue has not yet been
resolved in relation to other online publications.? The time is past due for legislative direction.?*

Some stakeholders believed that the notice requirement should be extended to online publications. They argued that notice
is all the more crucial in the internet era where defamation may spread more quickly, most plaintiffs just want harmful posts
taken down, and takedowns are now technologically available.?” Other stakeholders submitted that the notice requirement
should be eliminated altogether.2® They argued that most plaintiffs do not know about the notice requirement and it
operates as a significant barrier to access to justice.? It is noteworthy that there is currently no notice requirement in British
Columbia, New Brunswick or in the Uniform Law Conference of Canada’s Uniform Defamation Act.?'® Nor does the United
Kingdom require notice of a defamation action.?

Among those stakeholders favouring a notice requirement, most felt that notice was just as beneficial in respect of online
blogs as in traditional news stories and broadcasts.?’? Basing the notice requirement on the medium through which
publications are transmitted was felt to create unnecessary legal uncertainty and litigation.

Media stakeholders emphasized the importance of a timely notice requirement in protecting freedom of expression.?'* The
notice requirement helps to prevent the abuse of defamation claims by complainants who are not sincerely concerned with
reputational harm but threaten legal action to extort a money settlement from publishers. The longer they can draw out
their threat, the greater chill this may have on journalists publishing in the public interest. One stakeholder commented:

A publisher has a reasonable expectation that if a party they are writing about has a complaint they should
fairly promptly hear the gist of the complaint and be given a chance to remedy the situation by correction
and if they do so their exposure to damages should be reduced.?'*

The LCO agrees that notice is important to encourage early resolution of defamation complaints. We also agree that it is no
longer appropriate to limit the notice requirement to certain kinds of publications. Incremental reform to the LSA notice
provisions is not sufficient to achieve the objectives of a notice regime in the 215 century. The LCO has concluded that the
existing notice requirement in the LSA should be scrapped and replaced with a new notice regime that is applicable to all
offline and online publications.
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In this chapter, the LCO starts from first principles and proposes an integrated notice regime that should encourage informal
resolution of many defamation complaints. We address several issues for the enactment of this new regime:

« What are the benefits and purpose of a new notice regime?

+ Who should the notice requirement apply to?

« The content of defamation notices.

« How long should the notice period be?

+ What happens if a complainant does not give notice?

« How to give notice to anonymous publishers?

In this chapter, the LCO also addresses the related and important issue of the limitation period for defamation claims. We
recommend that the standard two-year limitation period in the Limitations Act, 2002 apply to defamation claims.?™ In order
to make this limitation period meaningful in the internet era, we recommend the enactment of a single publication rule.
This rule will prevent the limitation period from recommencing every time the allegedly defamatory post is republished
online. The LCO has concluded that a single publication rule, balanced with a longer limitation period, will preserve a
complainant’s cause of action for an appropriate period of time while protecting publishers from stale claims.

A.The Purpose of a Notice Regime

There are two key reasons for a new notice regime. First, a notice requirement advances the policy goal of promoting the
truth by giving publishers an opportunity to correct errors. Retraction and other informal remedies are valuable and should
be encouraged. Second, a notice requirement advances access to justice since it encourages the early resolution of disputes
and avoidance of the court process.

The LCO shares the goal expressed by England and Wales' Joint Committee in its report preceding the Defamation Act, 2013:

We want to see the development of a culture in which expensive legal action is the last rather than the first
resort. We believe that a tougher approach is required to ensure that the potential for early resolution is
properly explored in all cases. There should be straightforward alternative means of dispute resolution which
form the starting point for any complainant, unless there are exceptional reasons for going directly to court.*'s

Recall that defamation law promotes societal as well as private interests. There is a public interest in the truth and the
protection of reputation.?'” In the LCO’s view, a mandatory period to allow for informal resolution of defamation complaints
before invoking the legal process will promote these values by encouraging quicker resolution of claims.

It is noteworthy that the same conclusion was reached by the Australian Council of Attorneys-General in their current
defamation law reform project. Their recently released proposed amendments to the Model Defamation Act would introduce
a new mandatory notice regime in that jurisdiction similar to that being recommended by the LCO.2'® There too, the goal is
to promote swift resolution of defamation disputes without recourse to litigation.?’® One of the stakeholders in that project
summed up the goal of a mandatory notice regime in terms of access to justice:

If aggrieved persons are required to notify publishers of their concerns as a mandatory first step, they may be
encouraged to think more seriously about what they are seeking to achieve or claim before they commence
proceedings. This may reduce the number of trivial claims that enter the court system. Publishers would also
be afforded the opportunity to review the matter complained about and reconsider the publication before
either party is put to the expense of litigation.?*
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The benefits of a notice regime apply regardless of the type of publication. Media are merging. Similar versions of news
broadcasts are often aired on television, posted on the broadcaster’s website, transcripted in an online article and
summarized on the broadcaster’s Facebook page.?' In these circumstances, the LCO agrees that it would be “absurd” to
apply different notice regimes.??

A key challenge in an integrated notice regime is ensuring that notice gets into the hands of online publishers where they
may be anonymous, or are identifiable but there is no means of contacting them. As discussed below, the LCO’s
recommended notice regime makes notice to anonymous publishers possible by taking advantage of the intermediary role
of internet platforms in connecting complainants and online publishers.?? Platforms have long relied on their intermediary
nature to avoid liability for online defamation. In contrast, the LCO’s recommended notice obligations are intentionally
designed to take advantage of their intermediary status.

Therefore, the LCO recommends a new integrated notice regime applicable to all defamation complaints. The current notice
provisions in the LSA should be repealed and replaced by a regime that:

«Is mandatory for complainants but does not preclude them from accessing the formal court process;

- Encourages parties to agree on a range of informal remedies appropriate to the internet era; and

« Operates consistently in respect of both offline and online publications.

B.The LCO’s Proposal

The LCO spent considerable time considering the elements of a new notice regime. Most stakeholders framed their input
on this issue in relation to the existing regime in the LSA. However, the LCO’s proposal is for a new notice regime developed
from first principles and our recommendations are best understood in this light. That said, for ease of understanding, we
conclude this section with a diagram demonstrating the differences between the current and proposed notice regimes.

1. Initiating a Complaint

The notice regime would require a complainant to serve a prescribed notice of complaint on the publisher of an alleged
defamatory publication (both offline and online) four weeks before commencing a civil action for damages against that
publisher.??* This rule would apply so long as the publisher is reasonably identifiable or, for online publications, where service
is possible by sending the notice to an intermediary platform hosting the publication.

The notice would identify the specific content complained of, assert that it is defamatory and include basic information to
support the claim. The notice would also indicate what the complainant is seeking in order to resolve the claim. By receiving
a notice, the publisher would be invited to take action to informally resolve the complaint. If the claim proceeds to trial, any
remedial action taken by the publisher and other relevant circumstances of the publication would be considered by the
court in mitigation of the plaintiff's damages. Where the publisher’s actions have been reasonable, the plaintiff would be
limited to recovering damages for pecuniary loss.

Importantly, unlike the notice requirement in the LSA, plaintiffs failing to serve a notice of complaint would not lose their
right of action. They would simply be prevented from commencing an action for damages until the four week negotiation
period has concluded. The mandatory notice period would not preclude the plaintiff from seeking interlocutory injunctive
relief where appropriate and necessary to prevent reputational harm pending adjudication of the action.

For online publications, the complainant would typically serve the defamation notice on the publisher via the intermediary
platform hosting the publication. There are three reasons to require the intermediary platform to pass on notice. First, where
the publisher is anonymous, the intermediary platform would act as a go-between, ensuring that notice gets into the hands
of the publisher. Second, as a go-between, the platform would be in a position to protect the anonymity of the publisher
vis a vis the complainant. Third, serving notice on an intermediary platform would initiate the platform’s takedown obligation.
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Takedown is a new and important remedy described below and discussed in more detail in chapter VIIl. However, notice to
the intermediary platform would not be necessary if the notice can be served on the publisher directly and the complainant
does not seek a takedown remedy.

In the following, we discuss the elements of this notice regime in more detail.

2. Content of the Notice

The LSA does not specify what should be included in a defamation notice. Ontario case law requires that the content of the
notice be assessed on the facts. The notice must “identify the offending remarks to sufficiently enable the defendant to
know which they are, to investigate, and amend or issue an apology or otherwise mitigate damages”?* This is too vague a
standard for the purpose of the LCO’s recommended notice regime.

Instead, the LCO has looked to other statutory notice regimes directed at internet intermediaries. In particular, Emily Laidlaw
and Hilary Young's proposal in their LCO Issue Paper offers helpful detail on the degree of specificity that should be required
of a defamation notice.?” They suggest that a notice of complaint include:

« The allegedly defamatory content and internet identifier (where there is one);

- Some information regarding the legal basis for the defamation claim (e.g. that the content is not true);

« What the complainant wants, such as content removal, an apology and so on;

« The complainant’s contact information; and,

« A statement that the complaint is made in good faith as to its accuracy.??’

These suggestions are appropriate for the integrated notice regime recommended here and the LCO adopts them
accordingly. The LCO does not adopt the requirements for a valid notice of complaint under England and Wales’ Website
Operators Regulation.?”® Nor do we adopt the requirements for a Letter of Claim under England and Wales' Pre-Action Protocol
for Media and Communications Claims.?” These forms of notice require a degree of technical language that may be difficult
for complainants to meet without legal advice.

The LCO also recommends that a standardized form of notice be developed to make it easier for intermediary platforms to
comply with their obligation to pass on notice.*° A form of notice containing language modelling the elements of a
defamation claim and possible defences would have the additional benefit of assisting complainants to “understand and
diagnose their problem, and frame their complaint”!

3. Electronic Service of the Notice

In order for an integrated notice regime to be effective, it must be possible for defamation notices to be served on publishers
effectively and efficiently. In the LCO’s view, service by electronic means should be permitted in certain circumstances to
meet these goals. Electronic service may include service by email, text, or private messaging to a social media account.

Currently, electronic service of a defamation notice is not permitted in Ontario. The LSA requires that a defamation notice
be served in the same manner as a statement of claim under Ontario’s Rules of Civil Procedure (the “Rules”).?>2 Under Rule 16,
a statement of claim must be served personally (physically delivering the document to the defendant), or by an alternative
to personal service (for example, leaving a copy of the document at the defendant’s place of residence and mailing another
copy to the defendant). Neither personal nor alternative service allows for service by electronic means.?*?

The only way electronic service of a defamation notice may be effective under the current Rules is where the complainant
brings a motion to the court for substituted service. Under this Rule, the court has discretion to allow electronic service
where it finds that it is “impractical for any reason to effect prompt service” by personal or alternative service.”** Courts are
increasingly making orders for electronic service under this Rule.?** However, this requires a court motion; something that
would be contrary to the whole purpose of an integrated notice regime for defamation complaints.
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In consultations, several stakeholders stated that the prohibition against electronic service of a defamation notice is outdated
and overly onerous for complainants.?®¢ In practice, apparently some internet intermediaries require that they receive notice
through online means so that they can then easily pass the notice on to the applicable website moderator.®” There is also
a growing call in the literature for civil procedural rules to be updated to reflect the online world.?®

Electronic service of defamation notices would have several benefits over traditional means of service. It would have the
potential to significantly reduce the complainant’s costs of service and, in most cases, would effectuate notice immediately.
Furthermore, social media and email accounts can be accessed anywhere in the world the user has access to an electronic
device and internet connection, offering the advantage of convenience for both the complainant and publisher. Most
importantly, there is a strong argument that electronic service would actually improve the likelihood that publishers receive
the notice. According to a 2019 study, cell phones are owned by 96% of all Americans and 99% of 18-49 year-olds.?*? At least
one social media platform is used by 72% of Americans, 82% of 30-49 year-olds and 90% of 18-29 year-olds.?* It is reasonable
to assume that the numbers are similar in Ontario.

Of course, a rule allowing for electronic service of defamation notices must ensure natural justice to the publisher. Our legal
system is predicated on the principle that defendants be given notice of legal proceedings against them and an adequate
opportunity to respond. Where notice is sent to an electronic account, there are concerns about verifying that the publisher
is, indeed, the registered owner of the account, as well as ensuring that the publisher will actually access the account to
receive the notice. Where the publisher does not receive notice, there is a significant risk that inappropriate default
judgments will result. Some have also questioned whether electronic notice is sufficiently formal to ensure that the recipient
appreciates the serious nature of the legal proceeding.?*'

In the LCO’s view, each of these concerns can be addressed in permitting electronic service for defamation notices. First,
where allegedly defamatory words are published on an individual’s online account, there is less concern about verifying
the identity of the account holder. The appropriate recipient of the notice will typically be the publisher operating from that
account. In Theralase v. Lanter (2020), the court reasoned:

Where...people are hiding behind internet anonymity to make allegedly defamatory comments on a
website, service through the website using the coordinates and the identifiers that the users themselves
provided to the website operator strikes me as both reasonable and just. If notice does not reach the users, it
is because they choose not to access the accounts from which they made their comments or the email
addresses that they provided to the website operator.**?

Second, there are technological means for ensuring that the publisher accesses the account and receives the notice. Many
electronic accounts, including Facebook private messages, Twitter direct messages, and some email accounts, send a‘read’
receipt to the sender once a message has been opened or viewed. Other accounts may be configured to do so. Alternatively,
receipt of a defamation notice might be inferred from subsequent user activity indicating that the publisher has become
aware of the defamation complaint. This might include the user deleting the impugned content, blocking another user, or
changing privacy settings.?** Absent evidence that the publisher actually received the notice, a reasonable inference of
receipt of notice might be drawn from the publisher’s continued use of the account. Evidence of continued user activity
might include “time stamps” of account logins, content uploads, friend requests, messages and other engagement.

Third, the formal nature of defamation notices may be enhanced using electronic signals of authority and legitimacy in place
of traditional mechanisms such as stamps, seals and signatures. Formality is a challenge shared by many forms of electronic
transactions and should not, on its own, prevent the benefits of allowing for electronic service of defamation notices.

Therefore, the LCO recommends that, if the complainant knows the publisher’s email address, emailing the defamation
notice should be effective service with evidence that the publisher accesses the email account regularly and has accessed
it relatively recently.?** Service by text message should be permissible in analogous circumstances. If the publisher has an




IV. A NEW NOTICE REGIME AND LIMITATION OF CLAIMS

online presence such as a social media account that allows for private messaging (i.e. Facebook, Instagram, Twitter or
LinkedIn) and, again, this is accessed by the publisher regularly and has been accessed recently, private messaging the
defamation notice to that account should similarly be effective service.?*

The LCO recommends that electronic service of defamation notices be directed to private electronic accounts (accounts
that are personal to the publisher alone). Generally, complainants should not post defamation notices publicly. This may
cause unfair prejudice to the publisher. It may also backfire by drawing attention to the impugned statement and thereby
exacerbating any reputational harm.?*S However, an exception is where the notice is posted to the same public account
hosting the allegedly defamatory statement. In this case, the publisher has arguably waived any right to confidentiality and
public notice may be valuable in mitigating any reputational harm suffered by the complainant.

Justice David Brown, of the Ontario Court of Appeal, has advocated for civil adjudication reform “reflect[ing] and
incorporat[ing] the best of the extraordinary changes in information management and process design” over the last 30
years.?*” His model would make use of “electronic documents and electronic file management/scheduling”. The LCO believes
that electronic service rules for defamation notices would be a useful first step in this process.

4, A Four Week Negotiation Period

Currently, the LSA requires that complainants serve defamation notices related to newspaper and broadcast publications
within six weeks of becoming aware of the alleged defamation, failing which they lose their right of action.?*® Complainants
alleging defamation in respect of other kinds of publications are not subject to any notice period.

During consultations, there was heated debate among stakeholders as to the appropriate length of a notice requirement.
Media publishers emphasized “the extremely fast-paced world of the media” and the need for publishers to be able to
preserve evidence in order to defend themselves in a defamation action.?* The Canadian Broadcasting Corporation noted
that the defendant’s burden to establish defences such as justification and responsible communication becomes “more
difficult over time (as sources die or become unavailable, journalists move on in their careers, etc.).”*° The Canadian Media
Lawyers Association/Ad IDEM submitted that the current notice provisions in the LSA are important to maintain the balance
between protection of reputation and freedom of expression. They further submitted that the Ontario provisions work well
and are preferable to the notice regimes in other provinces. They recommended that the current six week notice period be
extended to internet publications.?>!

Some plaintiffs’ lawyers argued that there is less need for defendants to worry about preserving tapes or broadcasts that
are online.”? A longer notice period would allow plaintiffs time to “cool down"” and consider whether they really want to
bring a claim before putting the litigation process in motion. Other stakeholders found the current notice period to be
effective in resolving disputes before the issuance of a statement of claim.?3

The debate over the appropriate length of a notice requirement hinges on the fact that, under the LSA, failure to meet the
notice requirement results in eliminating the plaintiff’s right of action. This means of enforcing notice is effective in
promoting early notice of defamation complaints, but drastic in consequences. The current rule creates a second, earlier,
limitation period for certain defamation actions.?** In respect of other publications, there is no LSA notice period and,
therefore, complainants will only lose their cause of action if they fail to meet the two-year general limitation period.?>*

Until now, notice has only been required of plaintiffs suing in relation to media publications. Plaintiffs in these traditional
cases are most likely to have a lawyer. However, the LCO’s recommended notice regime would apply equally to
unrepresented individuals complaining of a personal attack in a social media post. Such complainants are less likely to seek
legal advice and, therefore, less likely to be aware of the need for notice. The consequences for failure to meet the notice
deadline must be appropriate for both these contexts. At the same time, there must be sufficient incentive for complainants
to meet the notice requirement so that the notice regime functions as intended.
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The LCO has concluded that a provision automatically striking a plaintiff’s cause of action for failure to meet the notice
requirement is overly harsh and inflexible. Our conclusion is in line with the considered opinion of several law reform bodies.
In its 1969 Report on Limitation of Actions, the Ontario Law Reform Commission recommended that failing to meet the LSA
notice requirement not bar an action where a court finds that such a result would be unjust.* The Uniform Law Conference
of Canada decided not to include a notice requirement in its 1996 Uniform Defamation Act. The Commissioners tasked with
considering the notice provision concluded that the objectives of notice were not served by removing the plaintiff’s right
of action. Nor would defendants be unduly prejudiced by the failure to give notice.?’ Similarly, the Law Reform Commission
of British Columbia recommended against a notice requirement in its Report on Defamation.*?

Defamation legislation in Quebec and Saskatchewan includes notice periods that must be met before a plaintiff may bring
a claim, but these do not act to eliminate the plaintiff’s action as in Ontario.?*°

The LCO has concluded that a fixed notice period preceding the commencement of a legal action, as in Quebec and
Saskatchewan is the best-suited approach. This reform will ensure that publishers have the opportunity to negotiate an
informal resolution before being subjected to legal proceedings for damages. It will also preserve plaintiffs' right to bring a
legal action if a negotiated resolution is not possible. In our view, this approach will not weaken the notice regime, but will
give it the flexibility to respond to the diversity of complainants and publishers in the internet age.

The LCO recommends that a complainant who has provided notice be required to wait for a four week period before
commencing a defamation action for damages. If the limitation period for the action is due to expire before the end of the
negotiation period, the limitation period should be extended accordingly.?®® Furthermore, notwithstanding the notice
period, plaintiffs should be permitted to seek interlocutory injunctive relief where necessary and appropriate to prevent
future reputational harm.

5. Assessing the Publisher’s Actions in Response to the Notice

One purpose of the LCO’s recommended notice regime is to encourage parties to informally resolve defamation disputes
where possible. In the LCO’s proposal, publishers would be encouraged to informally resolve a claim in order to limit the
plaintiff’s damages to pecuniary loss in the event of a subsequent lawsuit. The LCO has considered what publishers would
need to do to trigger this limitation of damages.

The current notice regime in the LSA specifies a retraction as the action to be taken by a publisher in order to limit a potential
damages award.?®' Elsewhere in the LSA, publishers are encouraged to offer a written apology in order to mitigate the
plaintiff's damages.?®2 Whatever the historical context for distinguishing between these methods of reparation, the LCO has
concluded that there is no need to do so in an integrated notice regime. We heard evidence that flexibility in informally
resolving defamation disputes is important in the media context.?®®* The notice regime should (1) encourage the parties to
find a resolution that meets their particular needs, and (2) take advantage of technological remedies offered by the internet.

As discussed above, the complainant sending a defamation notice will propose an informal resolution in the prescribed notice
of complaint. A publisher wishing to negotiate a resolution to the complaint (and, therefore, limit her exposure to a damages
award) may agree to the complainant’s proposal, or offer some other means of resolving the complaint. In the online context,
a publisher might offer to take down the offending content, tag the content as disputed or provide the complainant a venue
for responding to the content (perhaps by linking the response to the content or embedding it alongside the content). A
publisher might also take steps to prevent the further spread of the offending content. As the online environment continues
to evolve, new technological means of informally resolving defamation disputes will become available.

It will be for the court in a subsequent defamation action to assess whether the publisher’s efforts to resolve the complaint
were sufficient to trigger the statutory limitation of damages. The LCO proposes a reasonableness standard. So long as the
publisher takes action that is reasonable in all the circumstances, the plaintiff’s damages will be limited to pecuniary loss. A
reasonableness standard is more flexible than the “full and fair” standard provided for in the LSA and is, therefore, more
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appropriate to govern the range of possible ways that online defamation disputes might be resolved.?* However, the LCO’s
proposal is intended to be generally consistent with the common law on assessing damages in these circumstances.?s>

The LCO suggests the new Defamation Act include an illustrative list of common approaches to resolution that may be
reasonable depending on the circumstances. These might include retractions, apologies, takedown, rights of response and
so on, but without precluding other possibilities. There is one factor that perhaps should be explicitly mandated in the
legislation since it is novel to the online context. A reasonable response to a notice of complaint is one that does not unduly
draw additional attention to the alleged defamation, thereby exacerbating the alleged reputational harm and undermining
one of the goals of the notice regime.?¢

There is no need for the legislation to specify a deadline within which the publisher must take remedial action in response
to a defamation notice.?” The timeliness of the publisher’s response is best assessed as part of the court’s determination of
what is reasonable in the circumstances.

6. Comparison of the LCO’s Proposal versus the Current LSA Notice Regime

Current LSA Notice Requirement LCO’s Proposed Notice Regime

Applies to allegations of libel in a newspaper or broadcast Applies to all defamation complaints

Must be served within six weeks of discovering the claim Must be sent four weeks before bringing an action

Operates as a limitation period restricting the plaintiff's Operates as a mandatory negotiation period
right of action preceding an action

Prescribed web form with plain-language instructions
Formal notice typically drafted by a lawyer to assist complainants in understanding and framing
their legal problem

Must be served personally or by alternative to

personal service May be sent by email or other electronic means

Where publisher is anonymous, plaintiff must bring
a court motion for substituted service and/or a
Norwich order

Where publisher is anonymous, complainant may send
notice to intermediary platform to pass on to publisher

Publishers encouraged to negotiate a range of techno-
legal solutions to the dispute (retraction, apology,
takedown, right of reply, flag, etc.)

Publishers encouraged to make a“full and fair
retraction” within three days

C. Dedicated Notice Rules for Intermediary Platforms

The LCO’s proposed notice regime would be facilitated by imposing a new duty on intermediary platforms to pass notices
received from complainants to online publishers. The LCO firmly believes that modern defamation law reform must include
such provisions in order to be effective. As a result, the LCO’s notice proposal contemplates that, in respect of online
publications, complainants have the ability to serve notice on the publisher via an intermediary platform hosting the
publication (where there is one).?® There are three reasons to involve intermediary platforms in the notice regime.
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1. Intermediary Platforms Can Pass Notice on to Anonymous Online Publishers

Serving notice directly on online publishers may be difficult, particularly where the publisher is anonymous. Online content is
also easily distributed so that a complainant may be unable to distinguish between countless publishers of republished content.

The LSA currently requires newspaper and broadcast publishers to identify themselves in a conspicuous place in their
publication.?® Professional media publishers and other institutional publishers should continue to do so both online and offline.
Itis to their benefit to facilitate operation of the notice regime. Nevertheless, many defamation complaints will involve individual
publishers and, in particular, anonymous publishers. It is not possible to require that all publishers identify themselves so that
they may be served with notice. This would likely be an impermissible incursion on their online privacy interests.?° It would
also be impractical to create a rule directed at the billions of individuals posting internet content worldwide.

How then to get notice of a defamation complaint into the hands of these publishers? The only effective way is by involving
the intermediary platform hosting the allegedly defamatory content. Requiring platforms to pass on notice of a defamation
complaint leverages the intermediary role that platforms play in connecting their users.””! The LCO recommends, therefore,
that where an intermediary platform receives a defamation notice in relation to content that it hosts, the platform be required
to use all reasonable efforts to pass the notice onto the content publisher. This obligation on intermediary platforms will facilitate
defamation claims directly against publishers. The platform is involved only as a go-between.

This proposal is directed specifically at intermediaries that provide platforms for user-generated content (intermediary
platforms). It does not impose obligations on internet service providers (ISPs) or search engines to pass on notice.?’?

The LCO believes that intermediary platforms should be entitled to charge a reasonable administrative fee for carrying out
their notice obligation.?”® As CIPPIC has submitted in respect of Canada’s copyright notice and notice regime,”...forwarding
notices can be time-consuming and complex, and especially burdensome for small service providers.”?’* Just as in the
copyright context, the financial burden of alerting publishers to defamation complaints should rest with those seeking to
enforce their rights, rather than with intermediary platforms.

Many plaintiffs’ lawyers that the LCO consulted spoke of the difficulty of contacting platforms in order to make content
removal requests.?’”> Our proposed notice regime would require that intermediary platforms hosting third party content
available in Ontario post their contact information in an easily accessible location.?”¢

Laidlaw and Young recommend that intermediary platforms have discretion not to forward a notice of complaint in certain
circumstances.?”” The LCO agrees that notices should not be forwarded where they do not meet the procedural requirements
or where the complainant does not pay the required administrative fee. However, the LCO disagrees that platforms should
determine whether a complaint is “plausible”. Our concern is that this may be a“slippery slope’, encouraging the intermediary
platform to assess the viability of the complaint and, thereby, undermining the procedural nature of their notice obligation.

Once in the hands of the publisher, a notice of complaint relating to online content will have the same effect as an offline
notice. The notice will invite the publisher to make efforts to informally resolve the complaint. This might include taking
down the offending content, issuing a retraction or correction of the content, embedding the complaint alongside the
offending content or otherwise settling the complaint. If the plaintiff is eventually successful in a defamation action, these
remedial actions should be considered by the court in mitigation of the plaintiff's damages. Where the publisher’s actions
have been reasonable in all the circumstances, the plaintiff should be limited to recovering pecuniary loss.

2. Intermediary Platforms as Go-Betweens to Protect Anonymous Publishers

Intermediary platforms passing notices of complaint to anonymous publishers should have a duty to protect the anonymity
of the publisher vis a vis the complainant. The benefit is that complainants may seek a remedy for online defamation without
necessarily having to identify their defamer. We discuss the challenges associated with identifying anonymous defamers
for the purpose of bringing court proceedings in chapter V.
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Ultimately, the LCO’s notice proposal might be extended to require intermediary platforms to pass on statements of claim
and other court documents for the purpose of facilitating defamation actions against anonymous publishers. A plaintiff
may proceed with a defamation action and obtain a final takedown order without ever having to identify the defendant.?®
Although a plaintiff would not be able to directly enforce a final takedown order against an anonymous defendant, the
takedown order would be enforceable against the intermediary platform hosting the content pursuant to the LCO'’s
recommendation in chapter Il above.?”®

In addition to the obligation to pass on notice to anonymous publishers, intermediary platforms would also be required to
retain any records containing information identifying the publisher. This recommendation is analogous to the obligation to
preserve records in Canada’s copyright notice and notice regime.?® Although the intermediary platform would retain the
identifying information for the purpose of any future court action, it would be prohibited from releasing the information except
in response to a court order. We discuss this recommendation further in the section on Norwich motions in chapter V below.

3. Notice to Intermediary Platforms Necessary for the Takedown Remedy

Whether or not online publishers are directly identifiable, complainants wishing to trigger a takedown remedy should be
required to serve notice on the intermediary platform hosting the allegedly defamatory content. This new and important
remedy for complainants of online defamation is discussed in detail in chapter VIII.

RECOMMENDATION: Notice Regime

19.The new Defamation Act should provide for a new notice regime for defamation
complaints in respect of all publications. Sections 5 to 8, 9 and 20 of the LSA should be
repealed. The notice regime should include the following provisions:

Complainant Obligations:

a) Notice to Publisher — A person claiming that a publication is defamatory (a
complainant) shall serve a prescribed notice of complaint on the publisher where
it is reasonably possible to do so. For online publications, service may be made by
sending the notice to an intermediary platform hosting the publication.

Electronic Service — Service of a defamation notice by electronic means shall be
effective service where there is evidence that the defendant operates a private
electronic account, accesses it regularly and has accessed it recently. Electronic
means shall include, but not be limited to, email, text messages and private
messages to social media accounts.

Contact Information - Intermediary platforms hosting third party content
accessible in Ontario shall be required to post their contact information for the
purpose of receiving notices of complaint in a conspicuous location on their
platform.

Defamation Action — No defamation action in respect of a defamation complaint
may be commenced by the complainant until four weeks after the notice of
complaint is served on the publisher of the alleged defamation.
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RECOMMENDATION: Notice Regime (continued)

)

Contents of Notice — A prescribed notice of complaint shall include a description of the
allegedly defamatory expression, the internet identifier (where applicable), the facts on
which the claim is based, the resolution requested by the complainant, the complainant’s
contact information, and a statement of good faith. The prescribed form should be
written in plain language and should guide complainants in framing their complaint.

Intermediary Platform Obligations:

f)

Forwarding a Notice — An intermediary platform receiving a notice of
complaint that meets the content requirements shall make all reasonable
efforts to forward the notice to the publisher of the allegedly defamatory
content expeditiously.

No Assessment of Merits — Intermediary platforms shall not assess the
merits of a notice of complaint.

Administrative Fee - Intermediary platforms may charge an administrative fee to the
complainant for passing on notice in an amount to be established by regulation.

Retain Records — An intermediary platform receiving a notice of complaint meeting
the content requirements shall retain records of information identifying the publisher
for a reasonable period of time to allow the complainant to obtain a court order
requiring the release of the information.

Applicable to Intermediary Platforms Only - The notice obligation should apply to
intermediary platforms hosting third party content made available to Ontario users.
Internet service providers, search engines and other intermediaries not directly
hosting user content should have no responsibility to pass on notice.

Publisher Obligations:

k)

Efforts to Resolve a Complaint - A publisher who receives a notice of complaint
may attempt to resolve the complaint with a range of remedial actions
appropriate to the circumstances. Remedial measures may include, but are not

limited to, a retraction, correction, apology, takedown, right of reply or flagging
the content.

Effect on Court Action - Efforts by a publisher to resolve the complaint should be
taken into account in a subsequent defamation action in mitigation of the
plaintiff’s damages. Where the publisher’s efforts have been reasonable in all the
circumstances, the plaintiff should be limited to recovering pecuniary loss.

m) Timing - The publisher should not be under a specific deadline to take ”" 8
remedial action, but timely remedial action should be taken into &
account in determining what is reasonable in all the circumstances.
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D. Limitation of Actions and the Single Publication Rule

The comprehensive new notice regime recommended in this chapter must be consistent with the limitation of defamation
actions. Currently, defamation claims in relation to media publications must be commenced within three months of the
date when the plaintiff became aware or should reasonably have been aware of the publication.?' Other defamation claims
are subject to the two-year limitation period in the Limitations Act.??

Disparate limitation periods for different types of publication are no longer justifiable in the internet era. The LCO
recommends that there be a single limitation period applicable to all defamation claims. The more complex issue is what
the limitation period should be. This depends, in part, on how the limitation period is triggered.

1. Single Publication Rule

The common law rule in defamation is that every publication commences a new cause of action. This multiple
publication rule continues to be the law in Ontario.?®® However, it has attracted much criticism from courts and
commentators in the online context.”* The traditional rule has arguably rendered limitation periods meaningless given
the fluid way in which content is communicated online. Content may be posted and reposted (shared, liked, pinned,
embedded, or linked) continually and the limitation period will begin all over again with each republication. This defeats
a key goal of limitation periods: to create certainty to the commencement of actions so that both complainants and
publishers may order their affairs.?

The US has addressed this problem by adopting a single publication rule.? This rule provides that a plaintiff has a single
cause of action in defamation which arises at the first publication of an alleged defamatory statement, regardless of how
many copies of the publication or republication occur. The result is that a single limitation period applies and a defendant’s
scope of liability is contained to any republications occurring within that single limitation period. (Republication occurring
beyond the limitation period may still be relevant for the purpose of assessing damages.)

England and Wales followed suit by adopting a statutory single publication rule in section 8 of the Defamation Act, 2013.2’

There are strong policy reasons in favour of a single publication rule. The rationale for the rule was articulated by a U.S. court
and quoted by the Ontario Court of Appeal as follows:

The single publication rule prevents the constant tolling of the statute of limitations, effectuating express
legislative policy in favour of a short statute of limitations period for defamation. It also allows ease of
management whereby all the damages suffered by a plaintiff are consolidated in a single case, thereby
preventing potential harassment of defendants through a multiplicity of suits. .. Finally the single publication
rule is more consistent with modern practices of mass production and widespread distribution of printed
information than the multiple publication rule.?®

This was a divisive issue during the LCO’s consultations. Most stakeholders were of the view that Ontario should adopt a
single publication rule.?® They argued that the rule was necessary to reduce the chill on freedom of expression created by
allowing plaintiffs an unlimited time to bring defamation claims. In their view, online publishers are exposed to the risk of
a claim indefinitely and are thus motivated to pull controversial material from the internet regardless of whether it may be
said to be defamatory.

However, other stakeholders, including several prominent plaintiffs’ counsel, emphasized the danger that a single publication
rule would arbitrarily limit claims by victims of online defamation. They pointed out that, with the indefinite duration of
many internet publications, the time period during which a defamatory post may cause harm to a complainant has
potentially expanded. For example, Google's search algorithm may cause a post to rank high in a list of search results even
if it is many years old. In the view of these stakeholders, it is important to ensure that plaintiffs are not denied their right to
bring a claim in relation to new reputational harm flowing from these posts.?*°
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The LCO has concluded that a single publication rule should be adopted to limit a publisher’s potential exposure to liability
arising from multiple publications of the same statement. However, the rule must be qualified to protect the right of plaintiffs
to seek a remedy for related, but distinct, defamatory publications causing new reputational harm. The England and Wales
Defamation Act, 2013 addresses this concern by providing that a new cause of action arises in relation to a successive
publication where it is “materially different” than the original publication causing harm.?' The LCO agrees that this solution
achieves an appropriate balance between protection of reputation and freedom of expression. Publications that are “materially
different” should be understood as new publications in relation to which a new limitation period will begin to run.*

Unlike the England and Wales Act, the LCO recommends that the discovery principle continue to apply to defamation claims
in Ontario.”* The discovery rule provides that a limitation period begins to run only when the material facts on which the
plaintiff’s claim is based were discovered or ought reasonably to have been discovered by the plaintiff.?** In the defamation
context, this rule requires that the limitation period commence on the date that the plaintiff discovered or should reasonably
have discovered the publication.

2. A Two-Year Limitation Period

The remaining issue is what period is reasonable as a uniform limitation period governing all defamation actions. The LCO has
concluded that the general two-year limitation period in the Limitations Act should be adopted.? A two-year limitation period
is appropriate for two reasons. First, it will preserve plaintiffs’ claims for a reasonable length of time, especially given the effect
of the single publication rule. Second, a two-year period will allow the parties time to explore informal means of resolving their
dispute without compromising an eventual court claim. The LCO has concluded that a two-year limitation period accords with
the modern, balanced approach to limitations legislation adopted by law reformers and the Supreme Court of Canada.?®

There is also value in consolidating limitation periods as occurred in relation to most limitation periods when the Limitations
Actwas introduced. Defamation disputes have evolved beyond the media context to encompass many more claims involving
private individuals. In this context, there is no longer any compelling reason to single out defamation claims for a specialized
limitation period.?”

RECOMMENDATIONS: Single Publication Rule and Limitations

20. The new Defamation Act should provide that:

a) Asingle cause of action for defamation exists in relation to the publication of an
expression and all republications of the expression by the same publisher.

b) The limitation period for a defamation action begins to run on the date that the
plaintiff discovers or should reasonably have discovered the first publication of the
expression.

A new cause of action for defamation will run in relation to
republications of an expression where its manner of publication is
materially different from the manner of the first publication. In
determining what is “materially different”, the court should consider,
among other factors, the prominence of the expression and the extent
of the republication.

21.The general two-year limitation period in the Limitations Act, 2002 should
govern all defamation actions.
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The speed of communications in the internet era has, in many cases, outpaced the courts’ ability to provide meaningful
relief in defamation actions. Ontario needs court procedures nimble enough to protect the interests of both plaintiffs and
defendants and to promote access to justice. For plaintiffs, this means that courts must have the tools to prevent the rapid
spread of egregious reputational harm in appropriate cases. For defendants, this means that courts must be able to protect
their freedom to express themselves effectively in an accelerated environment.

In our 2017 Consultation Paper, the LCO invited input on the use of preliminary motions and hearings in defamation actions
as a means of encouraging early resolution of disputes and furthering access to justice.?*® Specifically, we asked about the
possibility of borrowing from the English system where defamation claims are heavily case-managed by specialized judges.
Several stakeholders supported this kind of reform, particularly given the complexity of defamation law and the high cost
of defamation proceedings.?®® Others felt that further preliminary hearings would undermine access to justice for plaintiffs.3®

The Ontario Superior Court of Justice submission provided some important context around the work of the Court and its
available resources.>*! According to the submission, over a ten-year period, defamation proceedings comprised only 0.3%
of the total number of civil proceedings commenced. Furthermore, the Court prioritizes criminal, family and child protection
cases. In this context, the Court submitted that English-style case management and specialized judges were not feasible.
This was especially the case in rural locations where the Court relies on the breadth of experience of generalist judges.

There was a general consensus among stakeholders that summary judgment motions work reasonably well in the
defamation context. Summary judgment motions are a well-established and appropriate tool forimproving access to justice
where there is no genuine issue requiring a trial.>%2

For these reasons, the LCO does not recommend creating new preliminary motions or other procedures specific to
defamation claims. Instead, as discussed in chapter IX, the LCO recommends any new resources be directed towards
resolution of online defamation claims outside the court process through the creation of an online defamation tribunal.

In this chapter we consider three preliminary motions currently used in defamation actions:
+ anti-SLAPP motions;
« motions for interlocutory injunctions; and
« Norwich motions.

We conclude that each of these motions has an important role to play in streamlining defamation actions, conserving court
resources and promoting access to justice for both parties.

Anti-SLAPP motions were introduced in 2015 through amendments to the Courts of Justice Act (CJA).3% These motions allow
defendants to seek early dismissal of strategic lawsuits that have an undue impact on freedom of expression. During LCO
consultations, the debate about anti-SLAPP motions tended to revolve around two issues: the feasibility of the evidentiary
burden that 5.137.1 of the CJA imposes on plaintiffs; and, more generally, whether the legal test achieves an appropriate
balance between protection of reputation and freedom of expression. After the consultation process was mostly concluded,
the Ontario Court of Appeal delivered a series of detailed judgments interpreting the new legislation.>®* Two of these
decisions were appealed to the Supreme Court of Canada in November 2019.3%

The LCO has concluded that the anti-SLAPP legislation is an appropriate and valuable tool for weeding out weak or
unmeritorious defamation claims that unduly infringe freedom of expression. The developing case law will direct the future
course of anti-SLAPP motions to ensure that reputation and free expression remain in balance.

In the case of interlocutory injunction motions, stakeholders debated whether courts should have more leeway in
defamation actions to order the takedown of harmful online content while the wheels of justice inch toward resolution.
The LCO has concluded that reform is necessary. We recommend a new motion for an interlocutory takedown order be
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available to plaintiffs in certain cases where the potential for reputational harm is so serious that the public interest in taking
down the expression outweighs the public interest in the defendant’s freedom of expression.

LCO consultations revealed a general satisfaction among stakeholders with the common law test that has developed in
motions to identify anonymous publishers, known as Norwich motions. We recommend only one minor reform as a result.

We discuss anti-SLAPP motions, interlocutory takedown motions and Norwich motions in turn.

A. Anti-SLAPP Motions

Anti-SLAPP motions, introduced in 2015 under the Protection of Public Participation Act (PPPA), are a fast-track summary
procedure to identify and dismiss strategic lawsuits.3®® These motions are a powerful tool for protecting freedom of
expression and defendants in Ontario defamation actions. It is not an exaggeration to say that anti-SLAPP motions are
gradually revolutionizing defamation law in this province.

The paradigm SLAPP case involves an individual speaking truth to power. For example, United Soils Management Ltd. v.
Mohammed involved an Ontario teacher who posted critical remarks about United Soils on two Facebook groups. She was
concerned that a gravel pit operated by United Soils was contaminating groundwater in the community and could “poison”
the town’s children. United Soils embarked on an aggressive litigation strategy to silence Ms. Mohammed even after she
apologized and retracted her statement. On an anti-SLAPP motion brought by her lawyer, the court not only applied section
137.1 to dismiss the action but awarded Ms. Mohammed $7,500 in damages for the stress of being subjected to the action.3””
The Ontario Court of Appeal upheld this award.3%

1.The Legal Test

The stated purposes of anti-SLAPP motions are:
a) to encourage individuals to express themselves on matters of public interest;
b) to promote broad participation in debates on matters of public interest;
¢) to discourage the use of litigation as a means of unduly limiting expression on matters of public interest; and
d) to reduce the risk that participation by the public in debates on matters of public interest will be hampered by
fear of legal action.3®

The legislation establishes a three-stage test to determine whether defamation actions should be dismissed as SLAPPs.

First, the motion is available where the defamation action arises from “an expression made by the person that relates to a
matter of public interest”?'°This is the public interest threshold test. This test focuses on the objective effect of the expression
rather than the subjective intent of the speaker. The onus is on the applicant (the defendant in the main action) to establish
that its case crosses the public interest threshold.

Second, once the public interest threshold is established, the judge is required to order dismissal unless the respondent
(the plaintiff in the action) meets two further tests. The plaintiff must establish “grounds to believe” that the proceeding has
“substantial merit”and the defendant has “no valid defence”>'' This is the merits-based test.

Third, the plaintiff must establish that the harm resulting from the expression is “sufficiently serious that the public interest
in permitting the proceeding to continue outweighs the public interest in protecting that expression”?'?This is the balancing
test. At this balancing stage of the test, the defendant’s motives in publishing the expression are relevant to balancing the
value of the expression against the harm to the plaintiff.

Defendants may bring a motion any time after a proceeding has been commenced and, therefore, need not wait to file a
Statement of Defence. The motion is then supposed to be heard within 60 days although this deadline is apparently more
honoured in the breach.?'* Once a motion is filed, no further steps may be taken in the proceeding until the motion, and
any appeal, is disposed of.
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The legislation uses cost provisions to encourage defendants to make use of the new procedure. Where a defendant is
successful in having a proceeding dismissed, there is a statutory presumption that she will be awarded her costs of the
motion and the proceeding on a full indemnity basis. However, where a plaintiff is successful in defending her action, the
presumption is the opposite — she will not be awarded costs on the motion. Both presumptions are subject to the judge’s
discretion.

Unlike anti-SLAPP motions in some jurisdictions, in Ontario it is not necessary for the defendant to establish that the plaintiff
was acting improperly in bringing the action. However, where a defendant does establish that the plaintiff was acting in
bad faith or for an improper purpose, subsection 137.1 (9) provides for a damages award in favour of the defendant.

In March 2019, British Columbia joined Ontario by enacting virtually identical anti-SLAPP legislation.>™

2. Significance of Anti-SLAPP Motions

Although anti-SLAPP motions are technically a procedural mechanism, the legal test has important implications for the
substantive elements of defamation law in Ontario. This is particularly the case for the common law presumption of damage.
Section 137.1 provides that, once the defendant has established that the action involves a matter of public interest, the
plaintiff must establish sufficient potential reputational harm to merit allowing the action to proceed. Although the plaintiff’s
evidentiary burden is necessarily a preliminary one, unless the plaintiff is successful on the motion, the action is dismissed.
Therefore, the practical effect of the motion is to reverse the common law presumption of damage and impose a serious
harm threshold on plaintiffs before they can proceed with a defamation action.?'

In consultations, anti-SLAPP motions were characterized very differently by different stakeholder groups. For media
stakeholders and others primarily concerned with expressive freedom, the motion is a valuable means of discouraging
trivial defamation claims that would otherwise cast a significant chill on freedom of expression. For plaintiffs, the motion is
an overbroad mechanism with the extreme consequence of denying some defamation victims a legal remedy even where
they would have been able to prove that defamation occurred.

The majority of stakeholders either favoured the legislation or were resigned to its existence.>'® The primary concern for
some was the practical challenges for plaintiffs in establishing the merits of their case at a very early stage of the proceeding.
Other stakeholders argued eloquently that the motion unduly favours defendant publishers and allows too much
defamation “past the gate”3"”

The significance of this legislation for the future of defamation law in Ontario should not be underestimated. Since its
introduction, an anti-SLAPP motion has quickly become the first gambit played out in many, if not most, Ontario defamation
actions. Already a wealth of case law has been generated.?'

From a defamation law reform perspective, the importance of anti-SLAPP legislation is that it denies a legal remedy to
plaintiffs with legitimate defamation claims where there is insufficient preliminary evidence of serious reputational harm.
As a result, the legislation represents a significant encroachment on the reputational interests traditionally protected by
defamation law. This is deemed necessary to better protect freedom of expression in relation to public interest
communications:

...the message to be taken from the enactment of s. 137.1 is that not every foot over the defamatory foul line
warrants dragging the offender through the litigation process. By enacting s.137.1, the Legislature
acknowledged that, in some circumstances, permitting the wronged party to seek vindication through
litigation comes at too high a cost to freedom of expression.>'°

The anti-SLAPP legislation in Ontario is only five years old and remains subject to judicial interpretation. Two decisions from
the Supreme Court of Canada addressing the legislation are pending as of early February, 2020.32° That said, the Ontario
Court of Appeal has issued a number of important decisions on point and we discuss these next.
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3. Judicial Interpretation of the Legislation to Date

In August 2018, after the LCO’s consultations were largely complete, the Ontario Court of Appeal released six companion
decisions interpreting the new anti-SLAPP legislation.3*' These companion decisions go a long way to clarifying uncertainties
and providing a thoughtful framework for finding the difficult dividing line between a legitimate defamation action and a
SLAPP. The Court devoted significant attention to elucidating the evidentiary burden on plaintiffs. It laid out various
“hallmarks” of SLAPP-suits that courts may consider in applying the 5.137.1 test. And it interpreted the public interest
threshold requirement in light of the Supreme Court of Canada jurisprudence on this issue.???

Of the six companion cases, the Court dismissed four cases as SLAPPs. Two of these cases, Pointes Protection and Fortress,
resembled classic SLAPP scenarios involving critical public interest commentary about the activities of real estate
developers.3?®* The other two cases, Armstrong and Able involved political speech directed at the suitability of election
candidates for public office.3** In each of the four cases found to be SLAPPs, the Court had little trouble finding that the
public interest threshold was met and that the public interest in protecting the speech outweighed any reputational harm
suffered by the plaintiff.

The remaining two cases, Platnick and Veneruzzo, were held by the Court not to be SLAPPs. The distinguishing features of
these cases is instructive. One involved a lawyer’s email criticizing a doctor’s medical assessments for insurance claims.3?
The other involved Facebook posts by a police officer convicted of dangerous driving causing death, who tried to shift
blame for the death onto the deceased and her family.32° In both cases, the hallmarks of a classic SLAPP suit were absent. In
particular, there was no “financial or power imbalance” strongly favouring the plaintiff.3?” Although, the court recognized
that this is not the test for identifying a SLAPP, it is a relevant factor in balancing the competing public interests under
subsection 137.1(4)(b).3?® The LCO agrees that taking into account the presence or absence of the indicia of SLAPP suits,
particularly a financial or power imbalance favouring the plaintiff, is a valuable addition to the analysis in these cases.

On the issue of the evidentiary burden on plaintiffs, the Court emphasized the screening function of section 137.1 and
cautioned against making determinations on the merits of the defamation action.

The Supreme Court of Canada has heard appeals in two of the six companion cases and these decisions will allow for further
development of this legal test.3?

Meanwhile, a further series of Court of Appeal decisions has followed Pointes Protection and its companion cases.®*° These
have continued to interpret this new legislation.

4.The Anti-SLAPP Legislation Strikes an Appropriate Balance Overall

The LCO has concluded that Ontario’s anti-SLAPP legislation works reasonably well. Stakeholders had differing opinions on
whether the right result was reached in each of these cases. However, this is unavoidable in a preliminary motion where
the court is asked to balance weighty issues such as reputational harm and expressive freedom, and where the consequence
is to “close the courtroom door” on a potentially meritorious claim.>*'

One issue for the Supreme Court of Canada in the joint appeal of Pointes Protection and Platnick is whether the Ontario
courts have deviated from the legislative purpose of anti-SLAPP motions. Some have argued that the courts have interpreted
the legal test too leniently in favour of plaintiffs due to a reluctance to dismiss claims at an early stage of the proceedings.?*?

The LCO does not share this concern. However, even if the Supreme Court concludes otherwise, this does not justify statutory
reform. The legislation has been carefully crafted and the Supreme Court will have the opportunity to provide further
direction on its interpretation. Overall, the legislation is a valuable tool for protecting freedom of speech by discouraging
strategic defamation actions in matters of public interest.

Finally, it is important to emphasize that Ontario’s anti-SLAPP legislation will continue to impact the evolution of defamation
law in this province and the balance the law strikes between protection of reputation and freedom of expression. The LCO
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has taken this into account in crafting the recommendations in this Final Report. Most particularly, the LCO’s conclusion
that a serious harm threshold should not be adopted in Ontario is based, in part, on the fact that serious harm is a factor
weighed in the balancing test in the anti-SLAPP legislation. See the LCO’s discussion on this point in chapter Il above.

B. Interlocutory Takedown Motions

4

An important theme throughout the LCO’s project has been the limitations of the court system for resolving “new paradigm’
defamation claims, involving online personal attacks by individual publishers. Online personal attacks may be capable of
harming reputation instantly, repeatedly and irreparably. The longer a harmful post remains online, the more likely it is to
reach new readers and cause exponentially more harm. A court action, which may take two or three years to reach judgment,
is often not the preferred process for resolving these claims. As a result, in this Final Report, the LCO recommends a
comprehensive series of proposals designed to provide alternative pathways for addressing these cases. These include
informal negotiation (chapter IV), ODR (chapter IX) and a new takedown remedy (chapter VIII). One of the purposes of these
reforms is to address online defamation quickly, before serious reputational harm can take hold.

Notwithstanding these recommendations, there will always be some online defamation claims that proceed through the
court system. Therefore, the LCO has concluded that targeted reform of the court system is needed to respond to online
personal attacks. Again, a key goal here is to control the spread of reputational harm by addressing online defamation claims
quickly.

The traditional court-based mechanism for limiting ongoing damage to the plaintiff’s interests pending the resolution of a
lawsuit is an interlocutory injunction. In defamation cases, interlocutory injunctions are restricted to the “rarest and clearest
of cases” since they amount to a prior restraint of speech. So long as the defendant pleads that the statement is true (or
defensible on some other ground), freedom of expression is paramount and the statement must be allowed to stand
pending judgment.*

In this section, the LCO considers whether this common law rule should remain the legal standard for online defamation
cases. After considerable analysis and much debate among stakeholders, the LCO has concluded that this “rarest and clearest
test is outdated and overly restrictive in the case of interlocutory motions for the removal of allegedly defamatory online
content. Instead, the LCO recommends a new statutory test that would balance the potential for and extent of online
reputational harm suffered by the plaintiff against the public interest in protecting freedom of expression in the
circumstances.

”

This recommendation is controversial because it is a departure from a long-established and widely-accepted common law
rule. More significantly, it would require a more contextual weighting of the balance between protection of reputation and
freedom of expression. Several stakeholders strongly cautioned against any lessening of the test for injunctions in order to
preserve freedom of expression.?* That said, the LCO is convinced that a new test for interlocutory takedown orders is
necessary to preserve a meaningful role for the court system in resolving defamation law cases in the internet era. In our
view, the recommended test achieves this objective while preserving freedom of expression.

1.The“Rarest and Clearest of Cases” Test

The “rarest and clearest of cases” test dates from 1891.3% The rule prohibits interlocutory injunctive relief unless the impugned
words are so manifestly defamatory and impossible to justify that an action in defamation would almost certainly succeed.
Itis typically enough for a defendant to raise justification or any other defence to prevent an injunction from issuing. Justice
Sharpe’s extra-judicial statement of the test has been widely cited in the Canadian case law:

There is a significant public interest in the free and uncensored circulation of information and the important
principle of freedom of the press to be safeguarded...
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The well-established rule is that an interlocutory injunction will not be granted where the defendant indicates
an intention to justify [i.e. prove the truth of ] the statements complained of, unless the plaintiff is able to satisfy
the court at the interlocutory stage that the words are both clearly defamatory and impossible to justify.33

In recent decisions, the test has been characterized as a “guiding principle...that interlocutory injunctions should only be
granted to restrain in advance written or spoken words in the rarest and clearest of cases”’

In general, the rule against interlocutory injunctions in defamation cases except in the “rarest and clearest of cases” continues
to be steadfastly applied in Ontario and throughout the common law world.3*® The rule has been applied to deny
interlocutory takedown orders in internet defamation cases involving personal attacks as well as public interest
publications.?*® However, in the case of online personal attacks, there are increasingly instances of courts granting the
injunctive relief that they are convinced justice demands.>* There has also been some suggestion that the rule is no longer
appropriate in the internet context.3*!

2. New Kinds of Online Reputational Harm

Increasingly, courts are seeing cases of online defamation that are far-removed from the traditional paradigm of a public
interest article published by a professional media organization. Online personal attacks may come out of nowhere and are
often anonymous. They may be motivated by a personal grudge, professional jealousy, extortion, a bitter custody battle or
for no other reason than a perverse craving for controversy. They may involve blatant lies about the most intimate details
of a person's life. They often involve “vilification campaigns’; a relentless onslaught of online attacks, popping up on platform
after platform and only worsening when the victim confronts them.

The open court process can exacerbate the reputational harm suffered by victims of defamation. The LCO heard several
examples of defendants in defamation actions using the process to further advertise their defamation campaign against
the plaintiff.342

The following Ontario cases illustrate the unprecedented potential for egregious reputational harm made possible by online
personal attacks:

« An anonymous individual carried out personal vendettas by making false online posts against 50 different
plaintiffs. The posts accused the plaintiffs of having engaged in a litany of illegal and dishonest behavior,
including having been convicted of crimes such as sexual assault and drunk driving. Many of allegations
directed at female plaintiffs involved alleged sexual behavior. This “salacious, outrageous and malevolent
defamation” appeared on numerous different websites including blogger.com, cheatersareus.com, and
datingcomplaints.com.>** The victims suffered extreme emotional distress, depression and fear. Some lost
business opportunities. One family member believed the posts and spread them more widely among the
plaintiff’'s community of family and friends. One plaintiff changed the spelling of her name in response. Some
plaintiffs were afraid to access the internet.3*

« An ex-business partner posted statements describing his ex-partner as an “internet/eBay Scammer”and
redirected all internet searches of the plaintiff's website to the defamatory webpage. This webpage remained
online for seven years and put the plaintiff virtually out of business. At trial, the court found the words to be
“completely and utterly false” and that the post was “deliberate and malicious”. The plaintiff suffered “damages,
distress and humiliation” causing him to spiral into a “tailspin” of depression and seclusion.3*

« A well-respected businessman within the Filipino community was subjected to a malicious vilification
campaign. This “all-out cyber attack” was orchestrated by a journalist with a community newspaper but was
“personal and nasty” in nature. In 35 articles, posts and emails that continued even after the action was
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commenced, the plaintiff was called “an arrogant gasbag, a shameless bully, a habitual liar, a fraudster”. The
defamation appeared on the newspaper’s website, Facebook, YouTube, Twitter and an online forum directed at
the Filipino community. The plaintiff was eventually successful in a summary judgment motion. However,
judgment was received more than five years after the attacks began.3*

The personal and vindictive nature of these attacks differentiates them from the alleged harms at the center of most
defamation claims against traditional media publications.

3. Re-evaluating the “Rarest and Clearest of Cases” Test

In this context, the LCO believes it is important to consider whether the “rarest and clearest” test for injunctions remains an
appropriate legal standard for online defamation cases. The LCO has concluded that it is not, for the following reasons:

« First, the “rarest and clearest of cases” test was developed in the context of the traditional paradigm of
defamation law claims involving media publishers subject to journalistic standards and the compelling public
interest in freedom of the press.>* Today, many individual online publishers are not bound by professional (or
even personal) ethical standards. The reality is that a plaintiff may be subject to vicious personal attacks,
causing serious reputational harm, that have no grounding in truth and no kernel of public interest whatsoever.

« Second, the potential reach and impact of online defamatory attacks was simply unimaginable at the time that
the traditional rule against interlocutory injunctions in defamation claims was adopted.

« Third, the high threshold for the “rarest and clearest of cases” test is based on the presumption that a damages
award at trial is sufficient to vindicate the plaintiff's reputation. The test is intended:

...to balance the freedom of the press and the right of the claimant to protect his reputation, by confining the
plaintiff to the post-publication remedies to which he may prove himself entitled at a trial. The media are at
liberty to publish if they are willing to take the risk of liability in damages.3*®

Today, the reality is that many individual defendants responsible for personal defamatory attacks will
not have the resources to satisfy a damages award. The availability of injunctive relief in appropriate
cases is all the more necessary in this context.

« Fourth, the “rarest and clearest of cases” test was also premised, in part, on the fact that defamation trials were
traditionally heard by juries, something that is relatively infrequent these days.>*

« Fifth, speed has become paramount in controlling the spread of reputational harm online. Plaintiffs should not
necessarily be required to wait for years or spend thousands of dollars to obtain a judicial order requiring that
damaging personal attacks be removed from the internet. The “rarest and clearest of cases” test creates too high
a barrier for plaintiffs seeking interlocutory relief in such cases.

In sum, the LCO’s view is that the traditional rule is no longer appropriate for the internet era where defamatory speech has
been set loose from the relatively civilized environment of professional media publications. That is not to say that freedom of
expression is any less important in the new paradigm defamation case. Freedom of expression remains a pivotal consideration
that will render interlocutory takedowns inappropriate in most cases, especially where public interest publications are
involved. However, the LCO believes that the potential severity and spread of reputational harm is also a relevant factor to
take into account in determining whether an interlocutory takedown order is warranted in the internet age.

Andrew Scott has pointed out that the barrier against interlocutory injunctive relief disappears in defamation actions where
the defendant is anonymous and, therefore, does not allege justification or otherwise defend the action.*®° In the LCO’s
view, this does not alleviate the need for a new legal test. Rather, the status quo creates an unjustifiable situation where an
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anonymous post causing relatively minimal reputational harm may be subject to an interlocutory takedown order, but an
identified post causing egregious and irreversible harm must be allowed to stand.

4.The RJR MacDonald Test

As discussed above, the LCO has concluded that the “rarest and clearest of cases” test for interlocutory injunctive relief in
defamation claims is outdated and no longer suitable to address online defamation. The LCO also rejects the standard three
step test for interlocutory injunctions in regular civil matters (the “RJR MacDonald test”) as inappropriate to the defamation
context.®’

The RJR MacDonald test requires the court to consider whether the plaintiff has demonstrated (1) a serious question to be
tried (or a strong prima facie case in the case of mandatory injunctions), (2) irreparable harm and (3) that the balance of
convenience weighs in favour of the injunction. In Liberty Net, the Supreme Court of Canada held that this test, developed
for balancing interests in commercial cases, is inappropriate for defamation actions involving non-commercial speech:

... itis virtually impossible to use the second and third criteria without grievously undermining the right to
freedom of expression contained in s. 2(b) of the Charter. The reason for this is that the speaker usually has no
tangible or measurable interest other than the expression itself, whereas the party seeking the injunction will
almost always have such an interest. This test developed in the commercial context stacks the cards against
the non-commercial speaker where there is no tangible, immediate utility arising from the expression other
than the freedom of expression itself3>2

The Supreme Court’s reasoning in Liberty Net was significant in differentiating the public law dimensions of defamation law
from the private law considerations at play in commercial actions. The LCO agrees that the irreparable harm (as a binary
determination) and balance of convenience tests are inappropriate in determining whether interlocutory injunctions should
be granted in defamation actions. A protective stance towards free speech is more important than ever in the Charter era.
However, that is not to say that evidence of potential harm to the plaintiff should be entirely irrelevant to the analysis. There
is a strong public interest in the protection of reputation which merits consideration. Therefore, we believe that a third
option is necessary.

5. A New Test for Interlocutory Takedown Orders in Defamation Actions

The LCO has concluded that a new legal test for interlocutory takedown orders in defamation actions should be adopted
that takes into account the non-commercial nature of speech interests, as well as the egregious reputational harm possible
as a result of online personal attacks. We recommend a new two-part test:

First, the plaintiff would be required to make out a strong prima facie case of defamation. This is consistent with the standard
for mandatory interlocutory injunctions generally.3** The standard requires as follows:

[Ulpon a preliminary review of the case, the application judge must be satisfied that there is a strong
likelihood on the law and the evidence presented that, at trial, the applicant will be ultimately successful in
proving the allegations set out in the originating notice.>>*

In adapting this standard to defamation actions, it is necessary to take into account the defence-oriented nature of liability
in defamation law. Although a plaintiff may meet the preliminary threshold to establish defamation, it is only in the absence
of a valid defence that liability is established. Therefore, the burden must be on the plaintiff to show a strong prima facie
case both that defamation has occurred and that the defendant has no valid defence.3*

Second, the test should require that the reputational harm resulting or likely to result from the impugned expression is
sufficiently serious that the public interest in granting the takedown order outweighs the public interest in protecting the
expression. This latter test is analogous to the balancing test in the anti-SLAPP legislation, discussed above, and courts may
benefit from the jurisprudence interpreting that test.
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In other areas of law engaging freedom of expression, harm to the plaintiff is counterbalanced against freedom of expression
(for example, in applying s.1 of the Charter to cases of hate speech).®*¢ The LCO believes that this kind of balancing exercise
is also appropriate in a new test for interlocutory takedowns in online defamation actions.

Interlocutory takedown orders should be available against the poster of the expression, the intermediary platform hosting
the expression or any other third party having control of the expression.>*’

Of course, the evidence at an interlocutory takedown motion would be preliminary. Courts would be faced with the
challenge of having to make an important determination about the parties'rights without a full evidentiary record. However,
this is not a reason to deny plaintiffs a remedy in appropriate cases. Just as the court is tasked with making preliminary
determinations of harm and the public interest in free expression in anti-SLAPP motions, it is reasonable that this analysis
be undertaken in granting interlocutory takedown orders in appropriate circumstances.

6. Procedural Requirements Necessary to Protect Publishers

There are four procedural requirements necessary to ensure that motions for interlocutory takedown orders protect the
interests of publishers:
« First, these motions should be made on notice to the defendant publisher where possible. In rare cases where
an ex parte order is necessary, the ex parte order should be for a limited time period to give the plaintiff time to
provide notice to all affected parties.

- Second, once the motion is brought on notice, the court must consider both stages of the test de novo on the
evidence filed by the parties.

«Third, in granting an interlocutory takedown order, the court should target the specific language determined to
meet the test above.>>®

« Fourth, provision should be made for costs consequences directed at unsuccessful plaintiffs to discourage
dubious motions and protect freedom of expression.>*

7. Section 2(b) of the Charter

It is crucial in creating a new motion for interlocutory takedowns to ensure compliance with freedom of expression as
protected by section 2(b) of the Charter. There are several issues to consider.

First, it is important to note that the LCO is not recommending a direct prohibition of certain types of speech by the state,
but rather a“means by which individuals can hold one another civilly accountable for what they say”3¢°

Second, the balancing test the LCO proposes should ensure that most public interest speech will continue to be safe from
interlocutory injunctions. Only in cases where the public interest value of the expression is relatively low (as in the case of
online personal attacks), will the public interest weigh in favour of an injunction.?®' At some point, offensive speech exceeds
a threshold of harm such that it is no longer demonstrably justified in a free and democratic society. As Professor Cameron
puts it in the academic context:

Suffice to say that the threshold will be reached when there is a pattern of behavior that is persistent and
targeted enough to pose a risk of harm that outweighs the interest in protecting academic and expressive
freedom. Whether characterized as harassment, bullying, fighting words, or hate speech, conduct that is
regulated under these headings must also be defined narrowly and with care to avoid unnecessary
interference with these freedoms.3%2

The test the LCO is proposing offers exactly this balancing exercise between reputational harm to the plaintiff and the public
interest in preserving freedom of expression. In our view, this proposal offers a thoughtful, measured basis for narrowly
targeting defamatory personal attacks while protecting freedom of expression.
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Therefore, although the interlocutory takedown motion is necessarily a constraint on freedom of expression, the LCO believes
that it would be a reasonable limit under the section 1 Oakes test.>3 The objective of the new motion is to provide courts
with a more nuanced and targeted interlocutory tool for limiting severe reputational harm in cases where the public interest
value in protecting free expression is relatively minimal. This objective is pressing and substantial and the proposed motion
is rationally connected to this objective.*®* The two branches of the test, combined with the proposed procedural
requirements, should be sufficient to meet the Oakes minimal impairment test. Finally, an interlocutory motion for a
takedown order would target only that subcategory of speech where the reputational harm involved outweighs the public
interest value of the speech. In other words, the proportionality test under section 1 of the Charter would be subsumed
within the proposed test for injunctive relief.

The LCO underscores that the power to issue an interlocutory takedown order should be applied by courts very sparingly.
However, there are cases where the severity and effect of an online personal attack causes such egregious reputational
harm that it should not be permitted to infiltrate and spread throughout the online universe for the two or three years it
may take for the court process to wind its way to judgment. Notably, our recommendation is consistent with the takedown
remedy recommended in chapter VIII. In the LCO’s view, access to justice requires that plaintiffs have a meaningful
opportunity to seek a timely takedown order in the course of a court action, just as would be available through our
recommended notice and takedown regime.

RECOMMENDATION: Interlocutory Takedown Motions

22. a) The new Defamation Act should provide that, on motion by a plaintiff, the courtin a
defamation action may issue an interlocutory takedown or de-indexing order
against any person having control over a publication requiring its removal or
otherwise restricting its accessibility pending judgment in the action, where:

i. there is strong prima facie evidence (1) that defamation has occurred and (2)
there are no valid defences; and

ii. the harm likely to be or have been suffered by the plaintiff as a result of the
publication is sufficiently serious that the public interest in taking down the
publication outweighs the public interest in the defendant’s right to free
expression.

b) In granting an interlocutory takedown order, the court should target only the
specific language the court determines to meet the test above.

¢) In the event of an interlocutory takedown motion without notice to an
affected party, if the court determines that an order is justified, it should
issue the order on a temporary basis, require notice to all affected
parties, and consider the test afresh on the motion to continue the order.

d) Provision should be made for costs consequences for the plaintiff where
the court dismisses an interlocutory takedown motion.
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C. Norwich Motions

An individual wishing to sue an anonymous online publisher in defamation must generally bring one or more motions to
identify the publisher.2®® In Ontario, Rule 31.10 of the Rules of Civil Procedure provides for a court order for discovery of a
non-party “who there is reason to believe has information relevant to a material issue in the action”so long as the information
cannot otherwise be obtained and, on balance, fairness requires it.3 It is also possible even before commencing an action
to bring a motion for an equitable bill of discovery known as a Norwich order.3¢”

Norwich orders are often directed at internet intermediaries. Internet platforms may have identifying information for users
where this was provided as a requirement of registering for the service. Even where this information is not directly available,
platforms are often able to link particular content to the internet protocol (IP) address of the computer or other device used
to post the content. Once the IP address is known, the internet service provider (ISP) will be able to link that address to the
particular subscriber who registered that computer or device.

Norwich motions have become routine in online defamation cases. The legal test to be applied was established by the
Ontario Divisional Court in Warman v. Wilkins-Fournier %8 In this case, the Court held that the Rules of Civil Procedure must
be interpreted in a manner consistent with Charter rights and values, including the right of freedom of expression and
privacy interests. In particular, the court suggested that anonymous speech is worthy of some degree of protection as a
component of freedom of expression. Protection for anonymous speech encourages more speech. This enhances public
discourse, particularly in cases where public interest speech is motivated by fear of persecution or social ostracism.
Anonymous speech also allows the author’s message to heard without being coloured by the author’s identity and permits
sensitive information to be conveyed without embarrassment.

The Court then established a four-part test for determining whether a third party must disclose the identity of an anonymous
online user. The court must consider whether:

« The unknown alleged wrongdoer had a reasonable expectation of anonymity;

« The applicant had a prima facie case of defamation and was acting in good faith®®;

« The applicant had taken reasonable steps to identify the anonymous party and had been unable to do so; and,

« The public interest favouring disclosure outweighed the freedom of expression and privacy interests of the
unknown alleged wrongdoers.

Most stakeholders felt this test appropriately balanced interests in anonymous free speech, reputation, privacy, a broad
discovery process and the administration of justice. The LCO also heard about several cases in which Norwich orders led to
the successful identification of publishers who could then be named as defendants in defamation actions. Although some
stakeholders expressed frustration with the cost and delays involved in bringing Norwich motions, most seemed resigned
to this as an inevitable consequence of invoking the court process.>’° These motions are normally not opposed in the court
process.3”!

The main concern expressed by stakeholders was the limited usefulness of Norwich orders in some cases. As discussed in
the LCO Consultation Paper, a Norwich order may reveal the identity of the owner of an IP address at the time the
communication was posted. However, this may or may not be the individual who actually posted the communication.3”2
The Supreme Court of Canada recently acknowledged this frustrating reality in the context of anonymous copyright
violation.>”

The concern about the practical limitation of Norwich orders does not reveal a problem with the court process per se. Instead,
it is an illustration of the natural limits of the court process in addressing certain cases of anonymous online defamation.
The most practical solution to this problem is to develop alternative mechanisms to resolve these claims.

The LCO’s recommended notice and takedown regime, discussed in chapters IV and VIII, is designed specifically for this
purpose. This process would bring defamation complaints to the attention of anonymous publishers while preserving their
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anonymity. It would give anonymous publishers the option to stand behind their post. Posts would only be taken down if
the anonymous publisher chose not to stand behind them.

Itisimportant to note that the LCO’s notice and takedown proposal has implications for Norwich motions. Norwich motions
are typically heard ex parte. However, under the LCO’s proposal, where a plaintiff has triggered notice and takedown prior
to bringing a defamation action, the intermediary platform would have notice of the claim. In some cases, platforms may
wish to seek standing in a Norwich motion to protect the privacy interests of its publishers.3”*

Finally, there is an additional, minor reform that the LCO proposes to enhance the practical value of Norwich orders. The
LCO heard from several stakeholders that internet platforms have varying policies about the length of time that they preserve
records of the IP addresses associated with online posts.>”> Some platforms retain records of IP addresses for months. Others
retain these records for only a few days. If and when an internet platform has overwritten these records, the purpose of
seeking a Norwich order is defeated.

For this reason, the LCO recommends that filing a notice of motion for a Norwich order should automatically put intermediary
platforms on notice that they must preserve evidence of the IP address at issue. This would be similar to the provision for
record retention in Canada’s copyright notice-notice regime.?’®

RECOMMENDATION: Retention of Information

23.The new Defamation Act should provide that, on being served with notice
of a motion for a Norwich order, an intermediary platform shall retain any
records of information identifying an anonymous publisher for a period of
one year to allow the plaintiff to obtain a court order requiring the release
of the information.
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At the heart of this Final Report is the overriding need to improve access to justice in defamation disputes in Ontario. Many
of the LCO’s recommendations are designed to achieve this by diverting certain high volume, low value defamation claims
away from the formal court system and encouraging, informal, practical resolution of these claims. However, the court
process remains crucial to protect the important legal rights at stake in many defamation law claims. In chapterV, above,
the LCO made recommendations for reforming preliminary court motions to improve access to justice. In this chapter, the
LCO addresses several other access to justice issues in the court system as applied to online defamation claims. The goal
is to manage the court process to minimize costs, reduce delay and conserve resources relative to the interests at stake in
the dispute.

A. Jurisdiction and Choice of Law in Multi-State Defamation Cases

The law of jurisdiction has an important impact on access to justice in multi-state defamation cases. The societal values and
public law elements driving the balance between protection of reputation and freedom of expression differ across
jurisdictions. Unless jurisdiction is appropriately circumscribed, a concern for libel tourism arises; that is, plaintiffs may act
strategically in choosing a plaintiff-friendly forum for bringing their action. To the extent that libel tourism occurs, it impinges
on freedom of expression and creates a libel chill by subjecting defendants to a lawsuit in a jurisdiction to which they have
little or no connection.

Although jurisdiction is renowned as a complex area of law generally, there are unique problems that arise in the context
of online defamation actions. Under the existing law in Canada, the tort of defamation is committed everywhere that a
defamatory statement is read, accessed or downloaded by a third party. But online defamation may be read simultaneously
in jurisdictions around the world. How is an Ontario court to know when it should assume jurisdiction over a tort that is
potentially committed everywhere at once?

The LCO’s Consultation Paper examined the existing law established in 2012 by a trilogy of Supreme Court of Canada
decisions.’”” We described the uncertainties in the law that lingered after the trilogy was decided, particularly as
demonstrated by the divided Ontario Court of Appeal decision in Goldhar v. Haaretz.com (2016).3 The facts in that case are
illustrative of the problem of jurisdiction in the internet age.

Mr. Goldhar is a prominent Canadian businessman who purchased and managed an Israeli soccer team. He was described
as a celebrity in Israel and owned residences in both Toronto and Israel. Haaretz is an Israeli newspaper which published an
article critical of Goldhar, both in print and on its website. The focus of the article was Goldhar’s management of the Israeli
team; but it also referenced his Canadian business and criticized his management practices generally. The online version of
the article was published in English and was read by 200-300 people in Canada and approximately 70,000 people in Israel.
Mr. Goldhar brought a defamation action against Haaretz in Ontario. The dilemma for the Ontario courts was how to apply
the law of jurisdiction and forum non conveniens in a global internet economy where reputational harm may occur in multiple
jurisdictions simultaneously.

Subsequent to the release of the LCO’s Consultation Paper, the Supreme Court of Canada released its decision in Haaretz.com
v. Goldhar (2018), reversing the Ontario Court of Appeal decision.?”° The majority concluded that Ontario courts had
jurisdiction over the action, but that Israel was clearly the more convenient forum for hearing the claim. Although the Court
unanimously affirmed the legal framework established in the 2012 trilogy, it issued five sharply divided opinions and split
on a number of issues.3®

In this section, the LCO considers the extent to which Haaretz has addressed the uncertainties in jurisdiction motions and
resolved concerns about access to justice. For the most part, the LCO agrees with the Supreme Court’s majority decision on
the legal tests for establishing jurisdiction over multi-state defamation claims and the most convenient forum for hearing
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these claims. However, the LCO makes two recommendations designed to lend further predictability to the legal framework.
First, the LCO suggests an additional, non-exhaustive factor to be considered at the rebuttal stage of the analysis. Second,
the LCO recommends that the “most substantial harm” test be adopted for determining the law applicable to multi-state
defamation claims.

1.The Legal Framework after Haaretz v. Goldhar

Ontario’s current common law test for jurisdiction was set out by the Supreme Court of Canada in the 2012 trilogy decisions
and, for the most part, confirmed by the Court in Haaretz. The analysis is made up of three parts:
« Presumptive Jurisdiction — Does the court have presumptive jurisdiction over the claim?
« Rebuttal - If so, is the presumption rebutted in the circumstances?
« Forum Non Conveniens - If not, should the court exercise its jurisdiction or defer to another more convenient
forum for hearing the claim?

a) Presumptive Jurisdiction
A court has jurisdiction over a claim where there is a real and substantial connection between the claim and the jurisdiction.
This test is met in a tort claim where the court finds that at least one of four non-exhaustive presumptive connecting
factors exists:

« The defendant is domiciled or resident in the province;

«The defendant carries on business in the province®®’;

- The tort was committed in the province; or,

« A contract connected with the dispute was made in the province 38

These connecting factors are objective in nature and, at this stage of the analysis, the emphasis is on underlying principles
of order, stability and predictability.3

In multi-state defamation cases, the third presumptive factor, that the tort was committed in the province, is easily met. So
long as a defamatory statement is read, accessed or downloaded by a third party in Ontario, the tort is committed in Ontario
and the Ontario court will presumptively have jurisdiction. This sets a very low threshold for establishing jurisdiction.
However, the risk of jurisdictional overreach is tempered by the opportunity for the defendant to rebut the presumption.

b) Rebuttal Analysis

The defendant may seek to rebut the presumption of jurisdiction by arguing that the connecting factors establish only a
weak relationship between the claim and the forum. This will be the case where it would not be reasonable to expect that
the defendant would be called to answer the claim in that jurisdiction.?*

The rebuttal analysis is important in internet defamation cases where presumptive jurisdiction will almost always arise. This
analysis is intended to be distinct from the forum non conveniens analysis.

In Haaretz, the majority suggested that the presumption might be rebutted where the plaintiff has no reputation in the
chosen jurisdiction. However, the majority declined to specify further particular factors to be assessed at the rebuttal stage 3

¢) Forum Non Conveniens

Even if jurisdiction is established under the first two stages of the analysis, the court may still decline to exercise its jurisdiction
if the defendant can show why another forum is clearly more appropriate to hear the claim. Forum non conveniens is a
discretionary analysis designed to ensure that both parties are treated fairly and that the process for resolving their litigation
is efficient.3® It is intended “to temper any potential rigidity” in the jurisdiction analysis.*®” In multi-state defamation cases
where the threshold for establishing jurisdiction is particularly low, the motions judge should conduct“a robust and carefully
scrutinized review” of the forum non conveniens issue.®8 The court must respect the principle of comity and refrain from
leaning too instinctively in favour of its own jurisdiction.?®
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Factors relevant to establishing the most convenient forum may include:
- The comparative convenience and expense for the parties to the proceeding and for their witnesses, in
litigating in the court or in any alternative forum;
+ The law to be applied to issues in the proceeding;
- The desirability of avoiding a multiplicity of legal proceedings;
« The desirability of avoiding conflicting decisions by different courts;
« The enforcement of an eventual judgment; and
« The fair and efficient working of the Canadian legal system as a whole 3%

Choice of law, the second factor in the forum non conveniens analysis, has been the subject of much judicial and academic
debate. In Haaretz, the majority applied the traditional choice of law test (lex loci deliciti, or the place where the tort was
committed).3' However, the majority felt that choice of law should not weigh heavily in multi-state defamation cases since
lex loci delicti inevitably pointed to the chosen jurisdiction.?*?

A competing approach to the choice of law analysis was proposed by Abella and Wagner JJ. in their concurring opinions in
Haaretz. They argued that the traditional test should be replaced with the most substantial harm test.>** This would prevent
Ontario courts from automatically assuming jurisdiction “regardless of the strength of the connection to Ontario”*** It would
ensure that only one law would apply to a defamation claim rather than “potentially dozens” under the lex loci deliciti rule 3%
Abella J. reasoned that this approach was more realistic in the context of internet defamation and would strike a better
balance between freedom of expression and harm to reputation.3

The three dissenting members of the Court in Haaretz preferred the traditional choice of law test. In their view, the most
substantial harm test was not appropriate for four reasons: it did not predictably point to one jurisdiction; it would lead to
complex preliminary motions; it received only limited support in Canadian academic literature and case law; and its adoption
in Australia was an insufficient basis for overhauling Canadian law.3”

2. Promoting Further Certainty in Jurisdiction Motions

The LCO agrees with the majority of the Supreme Court of Canada in Haaretz that the legal framework set out in the trilogy
should continue to apply to multi-state defamation cases, and that the forum non conveniens analysis should be applied
robustly and thoughtfully to decline jurisdiction in cases where fairness and efficiency demands it.

The England and Wales Defamation Act, 2013 takes a very different approach, essentially deferring to other jurisdictions
unless the plaintiff can establish that England and Wales is the most appropriate forum for hearing the claim.3® This restrictive
test was adopted as a way of addressing a perceived problem with libel tourism in that jurisdiction.?*® In contrast, LCO
consultations did not reveal a significant concern with libel tourism in Ontario. The real and substantial connection test is
well-established in Canada and has been reinforced by the Supreme Court in Haaretz. The LCO sees no reason to move away
from this general legal framework.

However, the LCO believes that the legal framework for jurisdiction motions would benefit from further precision. The same
framework was applied by appellate courts in Haaretz to reach different results on the forum non conveniens analysis. This
fact, along with the sharply divided opinions at both levels of court, suggests that there remains a need to reduce uncertainty
and promote access to justice in these motions. The LCO believes that the Supreme Court of Canada missed an opportunity.
Two justices (McLachlin C.J., dissenting, and Wagner J.) referred to the LCO’s Consultation Paper in their reasons and
acknowledged the potential for further reform to the law.*® The LCO accepts this implicit invitation and makes two proposals
for clarifying the law.
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The LCO agrees with the majority in Haaretz that an expansive approach to the first stage of analysis, the presumptive
jurisdiction test, is necessary to promote order and stability. The LCO does not, therefore, recommend any reform at this
stage. However, in the LCO’s view, reform is needed at the second and third stages of the analysis to improve certainty and,
correspondingly, improve access to justice in internet defamation actions.

a) Adding Predictability to the Rebuttal Analysis

The rebuttal stage of the jurisdiction analysis remains ill-defined, even after the Haaretz decision. The LCO proposes an
additional, non-exhaustive factor that courts may find relevant in rebutting the presumption of jurisdiction. In assessing
the reasonable foreseeability of a defendant being subject to a defamation action in Ontario, it may be relevant that the
publication was not targeted at an Ontario audience.

This targeting factor is borrowed from U.S. jurisprudence.®’ However, the LCO does not propose that the U.S. version of the
targeting test be adopted in Ontario. U.S. courts have not yet fully developed the factors to be taken into account in
determining when targeting is established on the facts and there are many significant differences between U.S. and Ontario
law on jurisdiction.*®? Rather, the LCO suggests that whether a publication was targeted to an Ontario audience may be an
additional, discretionary factor building on the Supreme Court’s rebuttal analysis in Haaretz.

b) Adopting the “Most Substantial Harm” Test for Choice of Law
The LCO has further concluded that the choice of law governing defamation actions should be determined by the most
substantial harm test. We adopt the choice of law analysis of Abella and Wagner JJ in Haaretz ** for the following reasons:

« The LCO agrees with Karaksatsanis J. as to the rationale underlying the choice of law test. The question in assessing
choice of law as a component of forum non conveniens is “whether the plaintiff’s chosen jurisdiction would be
applying foreign law, which may diminish efficiency and raise a risk of forum shopping”*®* This is also relevant to
access to justice. The expense of proving foreign law may create a significant barrier to proceeding with a
defamation claim in Ontario.

- The most substantial harm test advances the purpose of defamation law to protect reputation. In connecting
claims with the forum where the most substantial harm has occurred, the test achieves an appropriate balance
between protection against that harm and the law of freedom of expression applicable in that jurisdiction.

- The most substantial harm test is more predictable than the lex loci deliciti test and is more consistent with the
reasonable expectations of the publisher.

«The LCO believes that the most substantial harm test is more respectful of international law and comity. This
perspective was not emphasized in the Supreme Court’s reasons in Haaretz.

A key factor cited by the dissenting judges in Haaretz for rejecting the most substantial harm test was the concern that it
would lead to preliminary mini-trials for establishing most substantial harm. In their view, these mini-trials would drive up
costs and delay a hearing on the merits. The LCO acknowledges this concern but believes that it is outweighed by the
significant advantages of claims being heard in the forum most closely connected to the dispute.

Finally, the LCO notes that, although we recommend the “most substantial harm” test as the best of the available options
for assessing choice of law, it will not solve some problems inherent to asserting jurisdiction in internet defamation disputes.
As our virtual world continues to expand, it will increasingly be the case that a plaintiff’s reputation will exist virtually. In
such a case, the reputational harm suffered may not have a significant connection to any territorial jurisdiction. This reality
underlines the need for extra-judicial options for resolving these disputes and reinforces the LCO’s recommendation for a
notice and takedown regime.
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RECOMMENDATION: Jurisdiction and Choice of Law

24.In applying the rebuttal stage of the jurisdiction test in multi-jurisdictional
defamation actions, one factor that courts should consider is whether the
publication was targeted at an Ontario audience.

25.The new Defamation Act should provide that the law governing multi-
jurisdictional defamation actions is the law of the place where the most
substantial harm to the plaintiff’s reputation occurred.

B. Standing of Corporations to Sue

Currently, corporations have standing to sue for defamation in Ontario.*> Defamation law generally treats corporate plaintiffs
the same as individual plaintiffs.*® Corporations benefit from plaintiff-friendly devices unique to defamation law, including
the presumption of damages and the presumption of falsity.

Some commentators believe that the tort of defamation, designed to protect intangible dignitary interests, should not
protect corporate reputation. Instead, corporations should rely on torts such as injurious falsehood, which are specifically
designed to protect economic interests. These experts argue that the extension of defamation law to protect corporate
reputation was an error that should be remedied by legislation.**’

Legislative reform restricting the right of corporations to sue in defamation has been adopted in certain jurisdictions. The
England & Wales Defamation Act, 2013 provides that corporations may sue for defamation only where they establish “serious
financial loss"*% In Australia, only small corporations, defined as corporations employing fewer than 10 persons, are
permitted to sue.*®

A third approach to the issue of corporate standing to sue was proposed during consultations in the LCO’s project. Several
stakeholders suggested that the evidentiary presumptions of damage and/or falsity in defamation law be reversed in the
case of corporations.*®

In this section, the LCO reconsiders the current Ontario law allowing corporations to sue for defamation without restriction.
On balance, we recommend that all corporations continue to have full standing to sue in defamation law. This
recommendation is primarily driven by access to justice considerations. For many small business owners, the reputation of
their business is inextricably intertwined with their own reputation. Removing or restricting their right to sue in defamation
may unduly hamper their ability to seek a remedy for reputational harm. The LCO is particularly concerned to ensure that
small businesses benefit from the procedural innovations in defamation law recommended in this Report. Given the
proliferation of defamatory consumer reviews in the internet age, now is not the time to impose new burdens on small
businesses seeking access to justice.

1. Arguments Against Allowing Corporations to Sue for Defamation

Although several arguments have been advanced against allowing corporations to sue for defamation, these tend to reduce
to two key concerns: 1) a doctrinal argument based on the proprietary nature of corporate reputation and a more pragmatic
concern for the abuse of defamation actions by powerful corporate plaintiffs.

a) The nature of corporate reputation and the purpose of defamation law
Corporate reputation is a form of property. The economic losses suffered by defamed businesses relate less to social
relationships and more to “advertising, public relations and image”*"" Consequently, some have argued that corporate
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reputation should weigh less heavily in the balance between freedom of expression and reputation. According to Hilary
Young, “there is no reason to make it easier to recover for injury to corporate property than for injury to other property”*'?

Several torts have been specifically designed to protect commercial interests against economic loss. These include injurious
falsehood, conspiracy to injure, procuring a breach of contract and interference with trade by unlawful means. The tort of
injurious falsehood requires a plaintiff to prove that the impugned statement was false and that it was made with malice. It
also requires proof of economic loss.*'* This is a much more restrictive test for determining when corporate reputation
should be legally protected. It is argued to be a more appropriate tool for regulating corporate reputational harm and one
that is more consistent with freedom of expression.*'

In the LCO’s view, this argument is persuasive in theory. However, at its heart, the issue is one of policy.*’> And the policy
considerations depend to some extent on the size of the corporation being defamed.

In the case of small businesses operated by an individual or family, it is not easy to distinguish the corporation’s reputation
from the individual reputations at stake.*'¢ Furthermore, the higher evidentiary burden in an injurious falsehood action may
dissuade smaller businesses from incurring the expense of bringing a court action. At the core of the LCO’s Report is a
concern for improving access to justice in defamation actions. In our view, the concern for doctrinal congruity in the law is
outweighed by the need to ensure that small business owners can protect against the personal and financial devastation
that may result from online defamation.

b) SLAPP litigation by corporate plaintiffs chilling free expression

A more pragmatic concern about the right of corporate plaintiffs to sue for defamation is their use of the law to chill free
expression. Corporations occupy a prominent position in public life. Public criticism of corporate, labour, environmental or
other policies is very often in the public interest. It helps facilitate informed consumer decision-making, provides a check
on abusive corporate behaviour, and improves transparency. Defamation suits can deter such criticism. This concern is
illustrated by the infamous “McLibel” case.*"”

This is a valid argument. The “serious financial loss” threshold adopted in the England and Wales Defamation Act, 2013 was
intended to protect free speech from abusive lawsuits by powerful corporations.*®

This concern is directed primarily at larger corporations who have the resources necessary to weaponize defamation law.
However, unlike England and Wales, Ontario has anti-SLAPP legislation that protects expression on matters of public interest
from trivial defamation lawsuits.*'® Therefore, there is no compelling need in Ontario to restrict corporations from suing in
defamation on this ground.

2. Should Large Corporations be Restricted From Suing in Defamation?

There is a reasonable argument that the right to sue in defamation should be limited to small corporations. Larger
corporations are more likely to have a corporate reputation that is clearly distinct from the reputations of the individuals
running them. Larger corporations are also more likely to have the financial resources to use defamation lawsuits to unfairly
suppress criticism.

As mentioned above, Australia has adopted a targeted approach corporate defamation suits. The right of “for profit”
companies to sue for defamation is restricted to those employing fewer than 10 people.*?® This provision is currently being
reconsidered by the Australian Council of Attorneys-General as part of its review of defamation law. However, the reforms
proposed by the Council to date would retain this distinction between large and small corporations. '

Australia’s approach of drawing a bright line distinction between large and small corporations in order to eliminate the right
of large corporations to sue in defamation has been criticized as arbitrary.*??> As Ontario’s Anti-SLAPP Advisory Panel pointed
out: “In principle, the size of an organization should not be determinative of its access to a legal procedure intended to
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protect legal values important to all.*?® In the LCO’s view, it is preferable to let large corporations continue to sue in
defamation than to impose arbitrary divisions between large and small corporations.

3. Protecting Access to Justice for Small Businesses

The issue of a corporation’s standing to sue in defamation law has acquired more importance in the era of online reviews.
The issue is no longer primarily one of abuse of process (addressed by anti-SLAPP legislation) or doctrinal clarity. Because
of the proliferation of online reviews, the legal model best suited to protecting corporate reputation has become an
important issue.

The majority of stakeholders that the LCO consulted felt that corporations should retain standing to sue for defamation in
Ontario law.*** This was seen to be a matter of fairness and as an acknowledgement of the financial devastation that can be
caused to small businesses by business defamation. Particularly in the online environment, it is very easy for a vindictive
competitor to publish defamatory statements capable of devastating the business and wiping out the owner’s livelihood.

The LCO acknowledges that there are other torts that protect corporate reputation. However, the LCO is recommending
significant reforms to defamation law in Ontario that promote access to justice and avoid the drawbacks of a long and
expensive trial process. Our recommended notice regime and takedown remedy should be available to small businesses in
Ontario just as they are to Ontario individuals. Therefore, the LCO recommends that corporations retain standing to sue in
defamation law.

Finally, the LCO rejects the proposal by some stakeholders that the presumptions of damage and falsity be reversed for
corporate plaintiffs. This would add needless complexity to the law and raises the same access to justice concerns discussed
throughout this section. Furthermore, as the LCO discusses in chapter lll above, the presumption of damage is already
effectively reversed in relation to public interest publications for both individual and corporate plaintiffs as a result of
Ontario’s anti-SLAPP legislation.

RECOMMENDATION: Corporations

i

26. Corporations should retain standing to sue for defamation. ' =
y P '-f}’:m

C. Anonymizing Plaintiffs

There is a strong presumption in Ontario, as elsewhere in the common law world, that court proceedings should be open
and accessible to the public and media. Public access extends not only to court hearings themselves, but also to the names
of parties and the content of court documents. The open court principle is deeply entrenched in our democracy and Charter,
including our right to freedom of expression.

In some cases, defamation proceedings may pose a dilemma for open justice. The reputational harm caused by defamation
may be exacerbated by the public process brought to remedy it. Therefore, some plaintiffs seek orders to restrict publicity.
One possibility is an order for “anonymization” which disguises the plaintiff’s identity through the use of initials.

In the Consultation Paper, the LCO discussed in detail the tension that exists between the open court principle and the
concern that complainants may be dissuaded from defamation litigation for fear of suffering additional reputational harm.*?>
We received little input on this issue. Although commentators have starkly opposing viewpoints on the desirability of
allowing anonymized plaintiffs in defamation claims, most stakeholders agreed that these applications are highly fact-
specific.?¢ The LCO has concluded that the principles to be applied in deciding whether to grant anonymization orders are
best left to incremental development in common law.*”
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D. Role of the Jury

The LCO heard differing views on the importance of retaining the jury trial as an option in defamation proceedings. This
debate is more a matter of principle than practice. The number of Ontario defamation actions that proceed to trial by jury
is low and the number of actions determined by juries even lower.*® The LCO did not hear any compelling reason to change
the existing law and we do not recommend any reform here.

RECOMMENDATIONS: Jury Trials

27. Jury trials should continue to be available in Ontario defamation actions.

28.The new Defamation Act should include a provision equivalent to section
14 of the LSA on jury verdicts.

E. Ontario Small Claims Court

Defamation actions are increasingly finding their way to Small Claims Court in an effort by complainants to keep costs low.
However, the jurisdiction of the Small Claim Court is limited. The Small Claims Court cannot order injunctive relief.*>® Nor
can it grant orders dismissing defamation actions as SLAPP proceedings.**°

Several stakeholders felt that the jurisdiction of the court should be expanded to facilitate defamation claims.**' At least
one commentator has also suggested small claims hearings as a proportionate response to some online defamation
disputes.*?

However, other stakeholders felt that defamation claims were too legally complex to be effectively adjudicated by deputy
judges.** Some stakeholders pointed out the cost savings of litigating defamation claims in Small Claims Court.*** Others
indicated their opinion that any costs savings were negligible.***

The Ontario government recently increased the claim limit for Small Claims Court from $25,000 to $35,000 with the intent
to “make it faster, easier and more affordable for people and businesses to resolve their disputes in front of a judge”*¢
Commentators are divided as to whether this reform will be effective to improve access to justice in Ontario.**” One
stakeholder estimated that small claims proceedings take approximately one year to reach trial.**® The LCO notes that,
although access to justice may be relatively quicker in the Small Claims Court, this is still a long period in “internet time”
during which reputational harm may spread.

The LCO believes that, rather than expanding the jurisdiction of the Small Claims Court, low value claims are best addressed
by the extra-judicial mechanisms the LCO recommends in this Report for informal resolution of online defamation disputes.
These include informal negotiations facilitated by the notice regime in chapter IV, some form of ODR discussed in chapter
IX and, most importantly, the takedown remedy discussed in chapter VIII.

F. Evidence

Section 21 of the Libel and Slander Act (LSA) requires the defendant to provide the plaintiff with particulars of evidence to
be adduced at trial in certain circumstances, where the evidence concerns the plaintiff's character or the circumstances of
publication.®*® The LCO has concluded that this provision continues to be important and should be retained in the new
Defamation Act.
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RECOMMENDATION: Evidence

29. The new Defamation Act should include a provision equivalent to section
21 of the LSA on evidence of plaintiff’s character.

G. Unnecessary or Obsolete Provisions of the LSA

Several procedural provisions of the LSA have been superseded by Ontario’s Rules of Civil Procedure or development of the

common law. For these procedures, the LCO has concluded that the special provisions in the LSA are outdated and should
be repealed.

RECOMMENDATIONS: Provisions to be Repealed

30. Section 10 of the LSA, on mitigation of damages for related claims, should be repealed
and the common law govern.

31. Section 11 of the LSA, on consolidation of actions, should be repealed and the rules for
joinder of actions in the Rules of Civil Procedure govern.

32. Sections 12 and 13 of the LSA, on security for costs, should be repealed and the
security for costs provisions of the Rules of Civil Procedure govern.

33. Section 15 of the LSA, on indemnity agreements, should be repealed and
the common law govern.

34. Section 19 of the LSA, on averments, should be repealed and the common
law govern.




VII. NEW LEGAL RESPONSIBILITIES FOR INTERMEDIARY PLATFORMS

This and the following chapters address the crucial role that intermediary platforms must play in improving access to justice
in online defamation disputes. The LCO has conducted a comprehensive analysis of the current defamation law principles
governing intermediaries and has considered how the common law framework relates to the broader law of platform
governance developing in the international arena. We have concluded that significant legal reform is necessary to ensure
that intermediary platforms promote access to justice and effective remedies for online defamation.

The common law governing intermediaries as publishers was designed for an earlier era. These legal principles are ill-suited
to address the unprecedented technological power of intermediary platforms and the consequential social revolution in
how we communicate. Furthermore, these legal principles are premised on the formal court process which, as the LCO
discusses throughout this Final Report, is too costly, slow and cumbersome to meaningfully address many online defamation
disputes.

The LCO believes that new legal needs require new legal remedies. Therefore, in the next two chapters, the LCO recommends
that legal responsibilities be imposed on intermediary platforms to replace the common law framework. In our proposal,
intermediary platforms would be required to establish and administer a notice and takedown regime for defamation
complaints by Ontario users. In this model, complainants would have access to a streamlined process requiring platforms
to remove allegedly defamatory content where the publisher of the content is unwilling to stand behind it. Complainants
would also have the right to seek statutory damages against platforms failing to carry out their responsibilities. At the same
time, the more formal legal protections of a defamation action would be preserved for those complainants who choose to
pursue an action against the publisher.

Our proposed responsibilities for intermediary platforms are consistent with prevailing developments in the field of platform
governance.*® They accord with international human rights principles and, most importantly, would establish a more
appropriate balance between protection of reputation and freedom of expression for defamation disputes in the internet
age.

The following chapter discusses these new legal responsibilities for intermediary platforms in detail. In this current chapter
VI, the LCO sets the stage for this analysis by demonstrating why the traditional common law of publication fails to promote
access to justice in online defamation disputes. Therefore, these two chapters must be read and understood in relation to
one another.

A. Introduction to the LCO’s Proposal on Intermediary Liability

One of the core requirements for liability in defamation law is the publication of a defamatory message. In common law,
publishers are understood very broadly to include not only individuals who are directly responsible for communicating a
defamatory message but, also, individuals who repeat, republish, endorse or authorize it, or in some other way participate
in its communication.**' In the offline world, this includes commercial publishers and editors of defamatory material, but
has also been found to include intermediaries more remotely connected to the communication, such as book sellers and
news agents. In the online world, some courts have extended this broad definition of publisher, by analogy, to include
internet intermediaries who provide the technical means for communicating messages or the platforms on which online
messages are posted. A key question in the LCO’s Consultation Paper was whether the common law approach to
intermediary liability requires reform in order to respond to the novel ways online content is communicated.*?

In this chapter we discuss a number of problems with the common law approach. First, there is a strong argument that the
common law of publication is over broad, even in the traditional offline context. Courts have attempted to narrow the
common law scope of liability by creating exceptions for certain publishers such as innocent disseminators. Statutory reform
in England and Wales has also attempted to narrow the scope of liability by creating defences for certain publishers and
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eliminating defamation claims against these publishers in certain circumstances.* These “backdoor” solutions have led to
significant confusion and inconsistency in the case law.

Second, this general problem of overbreadth in the common law doctrine of publication has become particularly evident
with the advent of internet communications. There is a new and diverse range of intermediaries which play varying roles in
the communication of online defamation. Courts are already struggling to determine which of these should be characterized
as publishers and subject to liability in defamation law. The common law doctrine of publication is likely to become
increasingly incoherent as the technology evolves and new intermediaries appear.

In the LCO’s view, instead of indiscriminately capturing all intermediaries within the category of publisher and then choosing
who should be exempt from liability, a better solution is to limit the definition of publisher upfront to capture only those
who should be responsible in law. This approach is consistent with, and logically progresses from, the Supreme Court of
Canada’s analysis in Crookes v. Newton (2011).444 Therefore, the LCO recommends replacing the common law definition of
publisher with a narrower statutory definition: only actors who have the intent to convey a specific expression at the time
of publication should be considered publishers and, therefore, subject to liability in defamation law.

This narrower definition of publisher will generally preclude internet intermediaries from being liable for defamatory third
party (user-generated) content. This is an appropriate and necessary result to prevent intermediaries from managing their
litigation risk by indiscriminately removing controversial user content, with a consequent chill on freedom of expression.

In this Final Report, the LCO is focused on one form of intermediary in particular — intermediary platforms. Platforms have
a complex relationship with the content they host. In some cases, platforms may be publishers in the sense that they
intentionally and actively edit or manipulate user content to make it their own. However, the LCO has concluded that, where
platforms are acting as intermediaries (that is, there is no intent by the platform to communicate any particular message),
the platform is not a publisher and should not be held liable for third party defamation.

Instead of facing common law liability, intermediary platforms should be responsible under the notice and takedown regime
discussed in chapters IV and VIIl. These new responsibilities for intermediary platforms are more modern and effective legal
tools for regulating defamatory speech and preserving freedom of expression in the internet age.

As Tarleton Gillespie has written:

...the discussion about content moderation needs to shift, away from a focus on the harms users face and
the missteps platforms sometimes make in response, to a more expansive examination of the responsibilities
of platforms, that moves beyond their legal liability to consider their greater obligations to the public.**®

B. Offline and Online Intermediaries

Intermediaries are entities that provide the medium through which messages are communicated. They enable the originator
of a message to disseminate it over a distance to an audience, and “thus amplify both the content providers’ possibilities to
express their thoughts and ideas and the recipients’ opportunities to receive such information”¢

Intermediaries have always been involved in the communication of defamatory messages by third parties. Printers,
distributors, book stores and libraries all play an intermediary role in facilitating the communication of a defamatory
statement in a book. Furthermore, intermediaries have always been capable of influencing the effect of a defamatory
message on its audience.*’ As Marshall McLuhan wrote in 1964, “[t]he medium is the message”**®

The internet has engendered a wide range of new intermediaries for facilitating the communication of content online. These
internet intermediaries are the gatekeepers to the internet.** By definition, they do not create content.*** However, they
do play a vast array of different roles in relation to online content. They may play a purely passive role as conduits for the
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transmission of electronic signals (such as internet service providers (ISPs)) or they may exercise varying degrees of control
over content as platforms, hosts, moderators or curators. We are just beginning to understand how powerful an influence
some internet intermediaries may have on how we receive and understand online messages.*'

As the internet continues to evolve, new intermediaries will emerge. During the LCO’s consultations, numerous stakeholders
cautioned against over-simplifying the concept of intermediary. The LCO agrees. Recommendations directed at
intermediaries must not be based on static categories. They must be adaptable to the highly fluid ecosystem of the internet.

For the purpose of this Final Report, the LCO has adopted the functional taxonomy of internet intermediaries developed by
Jaani Riordan in his treatise, The Liability of Internet Intermediaries.*** This functional approach “reflects the complex layering
of responsibilities produced by the interposition of internet services between uploaders and recipients of digital
information”*>3 Riordan’s taxonomy distinguishes between:

« Physical layer services;

- Network layer services (such as ISPs); and,

« Application layer services (such as platforms and search engines).***

In this Final Report, the LCO is interested primarily in intermediary platforms since these have a direct hosting relationship
with the users posting content to the platform.*** Intermediary platforms include a wide range of social media sites such as
Facebook, YouTube and Twitter, discussion forums, online review sites, blogging platforms, gaming sites, and any website
that permits user comments. Platforms may have both a direct role in communicating their own content as well as an
intermediary role in communicating third party content. For example, an online newspaper may post its own articles but
also allow third parties to comment on these articles.

Platforms may also actively manipulate third party content, taking it out of context and, therefore, making it their own.*¢ Where
they undertake this intentional role, they are no longer intermediaries and may be liable as publishers of the new content.

Intermediary platforms are often targeted in online defamation cases.*” No one disputes that the person who posts
defamatory content should be primarily responsible for it. However, an action against the primary publisher of online content
will frequently not achieve a complainant’s goals. This is for at least two reasons:

« First, in most cases, a complainant’s immediate goal is to prevent or minimize the reputational harm caused by
the content being seen. As intermediaries, platforms are in the unique position of being able to remove the content
or prevent access quickly and easily.**® Therefore, it makes sense for complainants to seek this relief from the
platform directly (either through a court action or informally).

« A secondary goal for many complainants is a damages award. However, the primary publisher of online defamation
is frequently anonymous and/or judgment proof. In contrast, some major platforms (Facebook) have very deep
pockets.** Therefore, where defamatory content is posted online, complainants sometimes seek damages against
these intermediaries as secondary publishers or publishers by omission in defamation law.

In spite of the practical benefits for plaintiffs seeking to hold intermediary platforms liable for online defamation, there
are some significant problems with characterizing them as publishers. In what follows, the LCO describes these problems
with the law and policy of intermediary liability. We conclude that the best avenue for reform is to impose new and
significant responsibilities on intermediary platforms to facilitate actions against the publishers of online defamation, and
to take down allegedly defamatory content where the publisher is unwilling to stand behind it. Intermediary platforms
who fail in their responsibilities should be subject to statutory damages. In our view, this notice and takedown remedy
will meet the primary goal of most complainants to prevent further reputational harm. It is consistent with the Supreme
Court of Canada’s jurisprudence and is a more appropriate legal model for the future of defamation law. Finally, and
importantly, the LCO’s approach will promote freedom of expression while encouraging corporate social responsibility
and technological innovation.




VII. NEW LEGAL RESPONSIBILITIES FOR INTERMEDIARY PLATFORMS

C.The Publication Doctrine Should Not Include Intermediaries

In common law, intermediaries involved, even unknowingly, in the communication of defamation may be liable as publishers
of the defamation.*® An intermediary’s inaction may also lead to liability as a “publisher by omission” where a failure to
remove defamation is deemed to be an endorsement of it.*! Together, these principles traditionally cast a wide net of
liability over intermediaries. This broad scope of liability has been mitigated to some extent over the years. For example,
the innocent dissemination defence was developed for intermediaries in circumstances where they do not know of the
defamatory content and were not negligent in their lack of knowledge.*2 More recently, courts have found that some degree
of “knowing involvement” in the process of publication is necessary to ground liability as a publisher.*3 Professors Emily
Laidlaw and Hilary Young have provided a valuable analysis of the common law of publication in their LCO Issue Paper for
this project.**

In spite of the gradual evolution of the common law doctrine of publication, it remains, clumsy and overinclusive when
applied to the unique functioning of the internet.*s> In the online environment, there is a web of actors who may be
peripherally involved in the communication of defamatory content but may not be considered “sufficiently blameworthy
to ground liability”.*¢ Whether a particular intermediary has sufficient knowledge and control over defamatory content to
render it liable as a secondary publisher or publisher by omission is highly fact-specific.

Courts have attempted to adapt the common law to internet intermediaries largely by reference to pre-internet analogies,
such as book-sellers, libraries, news vendors and printing presses. This has led to a proliferation of new confusing descriptors
intended to differentiate among internet intermediaries: secondary publishers, subordinate distributors, facilitators, hosts,
passive instruments and mere conduits. As Laidlaw and Young point out, the result has been a body of case law that is
complex, confusing and sometimes unprincipled.*”

Overall, courts have proven reluctant to hold internet intermediaries liable for third party defamation.*® Internet service
providers (ISPs), such as Rogers or Telus, are most likely immune from common law liability, either because they are not
publishers or because they have an innocent dissemination defence.*®® For intermediary platforms and search engines,
liability likely depends on their knowledge of and control over the defamatory content. A platform or search engine may
be liable as a publisher by omission if it becomes aware of defamation but does not remove the content within a reasonable
period.*”°

The expansion of the doctrine of publication to encompass intermediaries was arguably “a profound misstep in the
development of the law”, even in pre-internet times.*”" There is even more reason to rectify this problem in the internet era.
A particular problem with applying the common law to internet intermediaries has been the tendency to simply equate
failure to remove content with endorsement of the content.*”2 The LCO disagrees with this trend. Platforms who passively
host third party content should not be deemed to adopt the content as their own.

In their LCO Issue Paper, Laidlaw and Young recommend narrowing the definition of publisher to preclude intermediaries
from being liable as publishers on the basis that“their role in causing reputational injury is insufficient to justify their liability
in defamation”#’3 They also share a concern for freedom of expression:

Although the rule that secondary publishers are responsible for defamatory content (subject to defences)
may once have been a justifiable limit on free speech, it is difficult to defend in the 21st century. Changes in
technology, and the movement toward greater freedom of speech protections (reflected in the enactment of
the Charter among other things), and away from strict liability in tort support the conclusion that secondary
publishers should no longer be treated as publishers at all.*7*

At its core, the publication doctrine is concerned with differentiating between intermediaries who are sufficiently connected
to defamatory content to be considered blameworthy in law, and those who are more remotely connected with the content
and for whom liability is deemed inappropriate. In this sense, Jan Oster has noted that the publication doctrine may be
analogized to the concept of causation under the tort of negligence.*’> The operative concepts in determining the
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boundaries of tort liability are knowledge and control, but the division is ultimately a policy choice. In the following section,
the LCO discusses the policy considerations that justify replacing the common law regime with a more responsive,
contemporary regime that imposes new statutory responsibilities on intermediary platforms.

D. Holding Intermediaries Liable As Publishers Restricts Freedom of Expression and
Undermines Technological Innovation

The Supreme Court has acknowledged that the traditional definition of publication must be re-examined for the internet
era. In Crookes v Newton (2011), the majority of the Supreme Court exempted hyperlinks from the traditional publication
rule on the basis that hyperlinks are more in the nature of references than an intent to communicate defamatory content.*’¢
The Court recognized the chilling effect that a broad publication rule could have on freedom of expression. It also reasoned
on policy grounds that the traditional rule should not be allowed to undercut the functioning of the internet:

The Internet cannot, in short, provide access to information without hyperlinks. Limiting their usefulness by
subjecting them to the traditional publication rule would have the effect of seriously restricting the flow of
information and, as a result, freedom of expression. The potential “chill” in how the Internet functions could
be devastating, since primary article authors would unlikely want to risk liability for linking to another article
over whose changeable content they have no control. Given the core significance of the role of hyperlinking
to the Internet, we risk impairing its whole functioning. Strict application of the publication rule in these
circumstances would be like trying to fit a square archaic peg into the hexagonal hole of modernity.*”

Crookes v. Newton involved secondary publication by hyperlink, rather than secondary publication by an intermediary.
However, the same policy concerns are at play in intermediary liability. Imposing liability on secondary publishers, whether
they be hyperlinkers (who merely reference third party content) or intermediaries (who host third party content), unduly
restricts freedom of expression and undermines technological innovation.

The Court’s concern for freedom of expression is well warranted in the context of intermediaries. A broad definition of
publisher encompassing internet intermediaries arguably amounts to “collateral censorship” This occurs where a private
intermediary, with no vested interest in the content of speech, is legally responsible for it and restricts the speech in order
to prevent liability.*”8

The Court’s concern for the functioning of the internet is also an important one. Commentators have argued that the doctrine
of intermediary liability as applied to the internet industry amounts to a restrictive innovation policy.*”° They suggest that
a broad scope of liability creates a real risk of stifling business development by disproportionately burdening small and
medium sized companies.*®

In the LCO’s view, the time has come to dispense with outdated analogies to pre-internet concepts and redefine publication
to meet the policy goals underlying defamation law in the internet age.”®' Intermediaries should no longer be subject to
liability as publishers in defamation law. Instead, the LCO recommends new legal responsibilities for intermediary platforms
that reflect the manner in which these actors operate and the way human beings communicate in the 21 century. The
LCO believes its proposal will effectively regulate defamatory speech and promote access to justice in online defamation
disputes.

1. The Difference Between Publishers and Platforms

Some offline publishers, such as newspapers, have always been liable not only for their own content but also for third party
content, such as letters to the editor and commercial ads.*®? The LCO heard from some stakeholders that internet platforms
such as Facebook should be treated similarly.*®* However, the position that newspapers play in relation to the content they
publish is different from that of other offline intermediaries, and even more distinct from that of online intermediaries such
as platforms. Newspapers and platforms are significantly different in at least three ways:
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The Product - Newspapers create a product made up of their own content. They commission it, pay for it, approve it, edit it
and stand behind it. They are subject to professional standards in doing so. Although a newspaper may include some third
party content, such as letters to the editor and commercial ads, this content is vetted and approved internally just as news
articles are.”® In this manner, newspapers stand behind all their content. Their credibility (and ultimately their profitability)
depends on it. In contrast, the product offered by internet platforms is the platform itself. As one commentator has observed,
“the essential value of the internet is conversation, not content”*> Intermediary platforms are not typically expected to
know about or endorse the content that they host, and a takedown has no effect on their credibility. The centuries-old
formula of “filter, then publish”is reversed. For platforms, the formula is “publish, then filter”.%

The Scale — Newspapers are capable of controlling the content for which they are responsible. In contrast, many platforms
are dealing with an unlimited stream of content, far beyond the capacity of human or even algorithmic moderators to
reliably vet. Every minute on the internet, there are more than 500 hours of video uploaded to YouTube, 510,000 comments
and 136,000 photos posted to Facebook, and 3.8 million searches on Google search.*®”

The Technology — Newspapers faced with a defamation complaint cannot “unpublish” the content. Their only option is to
print a retraction, which requires them to stand against the content. Therefore, newspapers must assess the legality of
content one way or the other. They do not have the option of remaining neutral. In contrast, intermediary platforms have
the advantage of technology that allows for content to simply disappear. Therefore, they need not take a position on
controversial content. By taking content down, they reduce their litigation risk while remaining neutral.*®

As lvar A. Hartmann has written, these “[plrofound changes in the conditions of information flow as well as the tools for its
moderation require a new framework of regulation”*®° The intermediary-as-publisher legal framework suitable for regulating
defamation in newspapers is simply not appropriate for regulating defamation hosted by intermediary platforms, and other
offline and online intermediaries.

2. Legal and Policy Problems with Intermediaries-as-Publishers

A key problem with characterizing intermediaries as publishers is the issue of collateral censorship. Collateral censorship
occurs where a private intermediary, with no vested interest in the content of speech, is legally responsible for it and will,
therefore, tend to restrict the speech for the express purpose of managing litigation risk.**° Intermediaries typically have no
vested interest in the content of user posts. When faced with defamation complaints, intermediaries have a clear and
understandable economic incentive to take the content down rather than face potential legal liability.*"

Collateral censorship is less of a problem in the case of newspapers where it makes sense to treat the newspaper and the
speaker as the same entity for the reasons discussed above. Although intermediary platforms tend to have a direct
contractual relationship with their users, in most cases they cannot and should not be legally equated with these users.

Further problems with the intermediary-as-publisher model arise because liability depends on the intermediary’s knowledge
of defamatory content. Basing liability on knowledge is problematic for at least three reasons:

First, the intermediary-as-publisher model encourages intermediaries to avoid liability by avoiding knowledge of defamatory
content. As a result, the model undermines corporate social responsibility by discouraging them from making proactive
efforts to monitor and reduce defamatory content. This is one reason why the England and Wales Defamation Act, 2013
limits intermediary liability.*? The Joint Committee studying the draft defamation bill noted:

As the law stands, far from encouraging service providers to foster legitimate debate in a responsible manner
and remove the most extreme material, it encourages them to ignore any dubious material but then to
remove it without question following a complaint.**
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Second, intermediaries are not in a position to know whether a defamation complaint is legally sound. Knowledge as a basis
for liability works better in the case of copyright violations and hate speech since these are relatively evident on their face.
But knowledge of illegality in the case of defamation is highly contextual and depends on the availability of several defences.**

Third, knowledge as a basis for liability creates a legitimacy problem. Intermediaries are asked to assume a quasi-judicial
role and evaluate evidence received from one or both parties. Although intermediaries perform a similar role in enforcing
their internal terms of service, they do not purport to make legal determinations, nor would it be legally legitimate for them
to do so.

For all of the above reasons, the LCO recommends that intermediaries no longer be characterized as publishers and, thereby,
subject to liability in defamation law. In the next section, we describe how a new statutory definition of publisher will
accomplish that result.

Internet Intermediary Liability
for Third Party Defamation

lllegitimate

« Platforms become quasi-judicial decision-makers

Unworkable

« Platforms can’t know whether a post is defamatory

Unpredictable

« There are endless ways platforms may be involved in third party content

Undermines Corporate Social Responsibility

« Platforms have an incentive to take a“hands off” approach to content

Chills Free Speech

- Platforms have an incentive to remove controversial content

E. Defining Publisher to Preclude Intermediary Liability

In their LCO Issue Paper, Laidlaw and Young propose a new, narrower definition of publisher in defamation law that would
preclude intermediary liability. In their view, publication should require the intentional act of conveying specific words. The
LCO agrees with this approach and recommends that the common law publication rule be replaced with a new statutory
definition accordingly.

The LCO’s recommended definition of publication would transform publication into an intentional act. The common law
category of “secondary publishers” would be abolished. As a result, intermediaries unintentionally hosting defamatory
content would not be considered publishers of the content.** Similarly, the common law category of “publishers by omission”
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would be abolished. Intermediaries would not become publishers by failing to take down allegedly defamatory content,
even after becoming aware of it.*® This is a significant but necessary deviation from the common law. Intermediaries are
not capable of determining whether particular content is defamatory, nor should they be. Therefore, their legal duties should
not hinge on making such a determination. Furthermore, as Laidlaw and Young note:

Tort law imposes few positive duties to act and we are not convinced there should an exception for removing
third party content. When people sue intermediaries on the basis of the publication by omission doctrine, we
believe they are usually saying “you have to take it down’, not “you have defamed me"*”

The effect of the LCO’s recommended definition of publication would place liability for defamatory online content squarely
on the shoulders of the individual posting the content, rather than the intermediary hosting it. As one stakeholder explained,
“liability should focus on the primary publisher, not the entity that provides internet access. This holds the person who
created the content responsible”4%®

The concept of intent in our proposed definition of publisher refers to an intent to communicate the particular expression.**°
In order to ground liability, a publisher must have knowledge of the particular expression and control over whether it is
communicated.>® Intent would not include carelessness or negligence in conveying the expression but would include willful
blindness.**" Intent would require a deliberate act rather than mere failure to remove defamatory content.**? Intent would
not require that the speaker intended the expression to have a defamatory meaning.’® Nor would it require that the speaker
intended to cause harm.

The LCO’s new definition of publisher would apply to the law of defamation generally, in respect of both offline and online
communications, and in the context of internet intermediaries as well as others tangentially involved in defamatory content.
This definition would clear up confusion around the practice of some public authorities posting to their website submissions
received from members of the public.*** Although these public authorities may become aware of defamatory content
contained in a public submission, they would not be a publisher of, and thus liable for, the defamation merely by failing to
remove it.

A narrower definition of publisher would also prevent a decision such as Voller v. Nationwide News Pty Ltd. (2019) in which
an Australian court held a media organization directly liable for defamatory comments posted on its Facebook page by
third party users.>%

Search engines and other intermediaries automatically indexing or disseminating third party content using tools such as
Autocomplete and other Al algorithms would not be publishers so long as they did not change the context of third party
content.>® On the other hand, platforms who intentionally use automated tools to manipulate content, thereby taking it
out of context, may exceed their intermediary role and become directly liable for the new content as its publisher.>%” In such
cases, “the employer of a tool is responsible for the results obtained by the use of the tool”
from the programming and use of the computer”*%® Importantly, in our proposal platforms using bots to generate new

content would be legally responsible for this content.>®

and “the requisite intention flows

In the LCO’s view, narrowing the definition of publisher to those who intentionally communicate a specific expression creates
an appropriate boundary to the scope of liability in defamation law and accords with the policy goals underlying defamation
law in the internet age.

F. Limiting Liability for Republication

The traditional doctrine of publication also encompasses the act of repeating or republishing defamatory content. In
reconsidering liability as a publisher in the internet age, it is also necessary to reconsider liability for republication.
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In the pre-internet era, the republication of defamatory content was a distinct, isolated event. However, republication is
now a core attribute of how the internet functions. Anyone posting online content is well aware of the possibility that the
content may be easily and instantly republished by liking, sharing, retweeting, pinning, framing or hyperlinking. This
possibility is as likely as the degree to which the content is interesting to its audience.’™ In fact, it is the business model on
which social media platforms operate. This potential for unbounded liability needs re-examination given the fluid,
instantaneous and limitless way that defamatory content may be replicated online.

There are two legal principles engaged here. First, in certain circumstances a plaintiff may look to a republisher of defamatory
content for a remedy rather than, or in addition to, the original publisher of the content. Second, in certain circumstances
a plaintiff may look to the original publisher of defamation for a remedy for republication by a third party. Together, these
principles cast a potentially wide net of liability.

The first principle, liability of a republisher, was re-examined by the Supreme Court of Canada in Crookes v. Newton (2011)
and was held not to apply to hyperlinks of defamatory content. The majority held that the spread of reputational harm
online could be effectively addressed by limiting the concept of publication to hyperlinks that actually repeat the defamatory
content.>" The Supreme Court’s reasoning is broadly consistent with the LCO’s analysis of intermediary liability above.
However, our proposed definition of publisher would take this analysis one step further by requiring that publication involve
an intentional act of conveying a specific expression. In order to “close the circle” on this area of reform, the LCO recommends
that liability for republication similarly require an intentional act of conveying a specific expression.

What would this mean for the second principle, liability of the original publisher for republication by a third party? Generally,
a publisher is not liable for intervening, voluntary acts of third parties over which the publisher had no control. However,
there are three established heads of liability for republication in exception to the general rule:
« Authorization — the content creator intended or authorized the republication expressly or implicitly;
« Natural or Probable Consequence — the republication was the “natural and probable consequence” of the original
publication; or
« Duty - the content creator knew that the third party would be under a moral, legal or social duty to republish
the content.>™

These heads of liability have the potential for unbounded liability in the internet context. For example, the “natural and
probable consequence”test was applied by a British Columbia court in Pritchard v. Van Nes (2016) to hold a Facebook poster
liable for all of the shares, reposts and so on that her post attracted.’' This result arguably creates a chill in freedom of
expression. Individuals may understandably be reluctant to post content where it might be subject to “the pile-on effect”*'

On the other hand, more than one stakeholder felt that the traditional approach to liability for republication remains
appropriate:

| don't see any injustice in making the party that launches the lie be on the hook for the damages arising from
its spread. If that puts them in the position that they have to take steps to deal with the spread - and that's
hard in the internet age - well that sounds about right from a moral point of view. You knew that when you
launched.>™

The LCO has concluded that the current approach to the liability of original publishers of defamation for republication by
third parties is also “a square archaic peg in the hexagonal hole of modernity”®'® It must be narrowed in order to prevent
impairing the free flow of information over the internet. The question is how best to do so.

In their LCO Issue Paper, Laidlaw and Young suggest an analogy to principles of accessory liability in tort law.>'” However,
accessory liability principles are usually applied to impose tort liability on an accessory actor where liability does not
otherwise exist. Alternatively, in his treatise on defamation law, Raymond Brown recommends that the “natural and probable
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consequence” head of liability should simply be eliminated from defamation law.>'® However, Brown’s proposal would still
result in a broad scope of liability in the internet context under the other two grounds for liability listed above.

The LCO has concluded that the test for republication should be narrowed and made consistent with our recommended
statutory definition of publication (intent to communicate a specific expression). Therefore, we recommend that a publisher
of defamation be liable for republication by a third party only where the original publisher intends the republication.
Requiring “intent” to ground liability also imports the “authorization” and “duty” heads of liability under the traditional
approach above. However, implicit intention should no longer be enough to ground liability. The LCO’s recommended
definition of publication requires deliberate intent and so, therefore, should liability for republication.

This narrowing of the definition of both publication and republication is consistent with the evolution of the common law
and, most importantly, provides a logical limit to the specter of unbounded liability in a medium where content is replicated
fluidly and instantaneously.

G. No Statutory Presumption of Publication

Finally, the LCO has concluded that there should be no statutory presumption of publication in relation to any form of
communication. This is consistent with a technology-neutral approach to defamation law. Online communications are
quickly evolving and are simply not suited to bright line legal presumptions. Rather, the contextual factors set out by
Deschamps J. in Crookes v Newton (2011) are most appropriate for determining whether an inference of publication should
be made in particular circumstances.”'® Therefore, the LCO recommends that a finding of publication require evidence that
online content was received and understood by a third party user.

RECOMMENDATIONS: Definition of Publication

35.The new Defamation Act should provide that a defamation action may only be brought
against a publisher of the expression complained of. “Publisher” should be defined to
require an intentional act of communicating a specific expression.

36. The new Defamation Act should provide that a publisher of a defamatory
expression should not be liable for republication of the expression by a
third party unless the publisher intended the republication.

37. Section 2 of the LSA, the statutory deeming of publication, should be
repealed.
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The greatest single failure of defamation and reputation law remedies is to be found in the absence of effective
relief for victims of internet/social media vilification campaigns... In particular, consideration should be given
to comprehensive legislation for easier take-down procedures...>?°

This chapter continues to consider the crucial role of internet intermediaries in addressing online defamation disputes. In
chapter VII, the LCO concluded that new legal responsibilities must be imposed on intermediary platforms to address the
access to justice barriers in defamation actions in the internet age. The LCO recommended that the common law framework
governing intermediaries (common law liability as publishers) be replaced with a notice and takedown regime. This is a
new, modern legal framework that would operate quickly and cheaply to remedy many defamation complaints for which
the court system is not suited. In this chapter, the LCO elaborates on notice and takedown and explains how it would operate
as a powerful new remedy for defamation complainants.

The LCO is grateful to Professors Emily Laidlaw and Hilary Young for their LCO Issue Paper analyzing notice and takedown
obligations for intermediary platforms in the defamation context. The LCO has substantially adopted their recommendations.
The LCO also benefited from the wealth of discussion on these issues that took place during the LCO’s consultation process
and, in particular, the panels on intermediary responsibility at the LCO’s International Defamation Conference and at
RightsCon 2018.5%

A. Introduction to the LCO’s Proposal for Notice and Takedown

Intermediary platforms profit from third party content and have “considerable power to mediate between those who post
content and those who object to it">?? Given the ongoing reputational harm possible when defamation is posted online,
the LCO believes platforms should be required to implement and administer a new statutory notice and takedown regime.
This regime would impose statutory duties on intermediary platforms to:
« Pass on notices complaining of defamatory content to publishers (the “notice obligation” discussed in
chapter IV as part of the new notice regime);

« Take down the content where publishers fail to respond to notice (the takedown remedy discussed in this
chapter); and,

« Pay statutory damages if they don’t comply.

The LCO’s proposal for a notice and takedown regime would make use of the unique power that intermediary platforms
wield in controlling third party content appearing on their platforms. These statutory duties would be imposed on all
platforms making third party content available to Ontario users. These duties would be enforced by a provision giving
Ontario courts the authority to award statutory damages if they do not comply.

The LCO’s proposal for a notice and takedown regime can be understood from two different perspectives:
- For intermediary platforms, it creates new statutory duties to implement and administer notice and takedown
in response to online defamation complaints; and,

« For defamation complainants and online publishers, notice and takedown would operate as an important legal
remedy and an informal means of resolving online defamation disputes.

There are several important benefits to the LCO’s proposal. Among these, a takedown remedy would serve the primary goal
of most defamation complainants to have defamatory content removed from the internet quickly and inexpensively. It
would allow anonymous publishers to preserve their anonymity, but would place responsibility for online defamation
squarely on their shoulders, where it belongs. Most importantly, it would achieve a better balance between protection of
reputation and freedom of expression in the internet age.
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It should be noted that the LCO’s recommendations contemplate and are consistent with the likelihood that
intermediaries may become subject to federal statutory duties in relation to harmful online content generally (which

may encompass defamatory content). We discuss emerging federal and international regulatory initiatives in this regard

in the final section below.

B. Analogous but Distinct Statutory Duties Governing Internet Intermediaries in
Other Jurisdictions

Statutory regimes have been introduced in several jurisdictions to regulate internet intermediaries in relation to defamatory
and other illegal content. These range from broad immunity for intermediaries (United States), to complex notice and
takedown (NTD) regimes (England and Wales and European Union).>* Laidlaw and Young engage in a detailed analysis of
the advantages and disadvantages of these regulatory regimes. The LCO summarizes and expands on elements of this analysis
in the following chart. It is important to point out that many of these statutory regimes were introduced in the early days of
the internet. They are widely viewed as outdated and are actively being reconsidered in several jurisdictions.*
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Intermediary Liability Regimes Compared (continued)
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In the LCO’s view, the US approach of broad immunity for intermediaries, established by s.230 of the Communications Decency
Act, is not an appropriate model for Ontario.”® We agree with Laidlaw and Young that “[t]he balance between free speech
and other rights is tipped differently in Canada than America”>?¢ The reputational harm that may result from online
defamation is a pressing social problem, the legal responsibility for which must be shared by intermediaries as well as
government and other public actors. As US First Amendment scholar Jack Balkin has argued, “[cJompanies that once viewed
themselves purely as technology companies are beginning to understand their public responsibilities as twenty-first-century
media companies”®?’ Although the best model for translating this responsibility into legal obligations remains under
development, the LCO has concluded that broad or full statutory immunity is not the answer.

At the other end of the spectrum, the LCO also rejects the EU NTD model for regulating intermediaries hosting defamatory
content.>?® Laidlaw and Young point out that this regulatory model shares the same drawbacks as the intermediary-as-
publisher model in common law. Internet intermediaries are not institutionally capable of “knowing” what is or is not
defamatory and an NTD regime that requires intermediaries to assess the legality of content leads to over-removal.’* As
such, it represents an inappropriate incursion on freedom of expression. Furthermore, the EU’s NTD regime is quickly
becoming technologically outdated.>*°

The LCO further rejects the England and Wales approach to intermediary liability in the Defamation Act, 2013.53" This
legislation removes the court’s jurisdiction to hear defamation actions against intermediaries where the publisher is
identifiable by the complainant.>32 Where the publisher is not identifiable, an action may be commenced against the
intermediary. However, the intermediary may avoid liability by complying with a complex notice and takedown regime in
the Website Operators Regulation.>*

The effect of the England and Wales Act is to provide complainants with two avenues for relief. If the publisher is identifiable,
the complainant must proceed against the publisher in court. If the publisher is not identifiable, the complainant may have
a takedown remedy under the Regulation or a residual court action against the intermediary.

From a theoretical perspective, the England and Wales approach has been characterized as a residual indirect liability model
with instrumental advantages.>** However, in the LCO’s view, the drawbacks associated with this model outweigh any benéefits.

First, the England and Wales regime discourages anonymous online speech, emphasizing as it does the identification of the
publisher.>> Although there is no doubt that anonymity can act as a cloak for defamatory speech, it is also an element of
the right to privacy that attracts some degree of Charter protection.>*® Online anonymity is also protected by international
human rights standards.>®” A regulatory regime that does not account for these rights is not appropriate for Ontario.

Second, basing a safe harbour regime on the existence of a remedy against the publisher is problematic as it is arbitrary to
base the liability of a third party on the absence of a remedy against the blameworthy party. As Laidlaw and Young state:

Liability dependent on the existence of other parties creates uncertainty and unfairness, in that defendants’
responsibility for third-party content depends on factors completely outside their control. On principle, the
law should not encourage the pursuit of deep-pocketed but non-blameworthy parties simply because the
alternative is to leave someone without a remedy.>*

Third, the England and Wales regime denies the complainant the benefit of a takedown remedy where the publisher is
identifiable. As will be discussed later in the chapter, there are significant advantages to a takedown remedy over a court
action in many cases and, in the LCO’s view, it is not fair to deny this remedy to complainants for an equally arbitrary reason.

There is also anecdotal evidence that the England and Wales safe harbour regime is regarded as unworkable by many
platforms and, thus, rarely used in practice.* Apparently, given the complexity of the notice and takedown regime, platforms
would rather take their chances in court.

For all these reasons, the LCO has concluded that the England and Wales model is not appropriate for Ontario.
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C. A New Notice and Takedown Process for Online Defamation Disputes

1. Introduction to the LCO’s Proposal

Laidlaw and Young propose a novel form of NTD regime designed specifically for the online defamation context. The LCO
substantially adopts the Laidlaw and Young proposal.>*°

Under this proposal, some intermediaries (intermediary platforms) would have a statutory duty to pass on notice of allegedly
defamatory content to the publishers of the content.>*' Publishers would have an opportunity to respond to the notice. The
platform would not assess the merits of the complaint. Instead, the platform would have a procedural obligation to remove
the content only where is it not possible to pass on notice, or where no response from the publisher is received.

This proposal imposes two distinct legal obligations on intermediary platforms. First, there is an obligation to pass on notice.
This is a self-standing obligation that the LCO recommends as part of a new integrated notice regime for all defamation
claims in chapter IV above. Second, there is an obligation to take down content where no response from the publisher is
received. However, we emphasize that the notice obligation can and should be adopted as part of the new notice regime
above whether or not the takedown obligation is also adopted. In the following sections, the LCO elaborates specifically on
the takedown obligation.

2. Only Intermediary Platforms Should Have a Takedown Duty

Laidlaw and Young recommend that only intermediaries that provide platforms for user-generated content should be subject
to notice and takedown obligations.>*> The LCO agrees. Under Riordan’s taxonomy, discussed in Chapter VI, intermediary
platforms include social networks (Facebook, Twitter), media sharing platforms (YouTube), publishing services (Blogger)
and other services having a direct hosting relationship with users.>* Intermediary platforms may also have a direct publishing
role. For example, media websites (CBC News) are publishers of their own content, but are intermediary platforms in relation
to third party content (such as reader comments). ISPs (Rogers, Teksavvy) and search engines (Google) would not subject
to the notice and takedown regime since they are not directly connected with online publishers.>* Of course, both ISPs and
search engines may be subject to a court injunction to take down illegal content.>*

3. How Takedown Should Operate

Takedown would be triggered by the notice regime discussed in Chapter IV above. A complainant would serve a defamation
notice on the intermediary platform hosting the allegedly defamatory content. The platform would be required to pass
notice on to the publisher of the content who would then have the option to send a written response to the platform. If the
publisher responds within two days, no takedown would occur. If the complainant pursues the matter, she would be required
to deal with the publisher directly (either through informal negotiations or by bringing a defamation action). The platform
would be required to take down the content only if (i) despite all reasonable efforts, the platform was not able to identify
the publisher for the purpose of passing on notice, or (ii) the publisher does not respond within two days.

Allowing the publisher an opportunity to respond to a defamation complaint accords with procedural fairness principles.
As the House of Commons Standing Committee on Industry, Science and Technology recently commented in the
copyright context:

The Committee finds it questionable...that an OSP’s content management policies would require taking
down or de-monetizing content uploaded on a platform before giving its uploader the opportunity to
respond to allegations of copyright infringement.>*

The intermediary platform would not assess the legality of a defamation notice. The decision to take down content would
essentially be a binary one. If a response is received from the publisher within two days, the platform would notify the
complainant and would not act further. If a response is not received in two days, the platform would take down the content.
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With a few exceptions, the LCO agrees with Laidlaw and Young’s recommendations for the operation of the takedown
process.>¥ In particular, intermediary platforms should only disable access to content where it is not possible to pass on
notice or the publisher fails to respond to the notice within a two day period. This relatively short time frame is necessary
to contain the reputational harm that may result from the publication.

The takedown obligation must be narrowly interpreted by the platform to ensure minimal impairment of the publisher’s
right to free expression. Only the specific language alleged to be defamatory should be removed. Specific content should
be removed, rather than entire URLs, threads, groups, and so on.>*® The platform should replace the removed content with
a flag indicating that content has been removed under the takedown process.>*

On removing content, the intermediary platform should be required to send further notice to the publisher and complainant
alerting them to the removal. A putback procedure should be available where the publisher has compelling reasons for
having missed the deadline for responding and where it is technically feasible to do so.

Laidlaw and Young propose that a publisher’s response to a defamation notice be in the form of a counter-notice/dispute
and should provide options for the publisher to assert the truth of the publication or raise other defences to the complaint.
The LCO is concerned that this imposes too great an onus on publishers to justify the content of the publication. Requiring
publishers to comply with a particular format may dissuade some from engaging in the process and thereby protecting
their right to free expression. Therefore, the LCO recommends that no particular format be mandated for a valid response.
It should be sufficient for a publisher simply to indicate his or her wish that the content remain posted or, alternatively,
assert that he or she does not agree with the complaint.>*° This provision for a “bare” response also reinforces the principle
that intermediary platforms should not be invited to assess the legitimacy or legality of either the complaint or the
publisher’s response.

Where the intermediary platform does not receive a response from the publisher within the two-day deadline, an obligation
to remove the content will be triggered. At this point, the platform should have a further reasonable time period to put
takedown into effect. Determining what is reasonable here depends very much on the institutional capacity of the particular
intermediary platform. This capacity varies dramatically between industry leaders such as Facebook, and small emerging
platforms.>' Takedown provisions in the EU E-Commerce Directive and the US Digital Millenium Copyright Act (DMCA) require
only that content be removed “expeditiously”>>? England and Wales’ Website Operators Regulation requires that content be
removed within two plus five days, a timescale that has been argued to be “too short”>* Further input would be needed
from platforms before choosing a specific deadline for content removal. Instead, the LCO recommends that takedown be
required to take place expeditiously.

It is important to emphasize two attributes of the LCO’s recommended takedown process: (1) takedown does not create
any inference or otherwise impact a future judicial determination about whether content is defamatory, and (2) takedown
is designed to protect anonymous publishers. If an anonymous publisher sends a response to the platform, the complainant
must be notified but anonymity is to be maintained.

The LCO takes no position on certain recommendations in Laidlaw and Young’s Issue Paper where these would impose
obligations on intermediary platforms that extend beyond the defamation context (i.e. rules for publishing content
restriction policies and encouraging self-regulation). As discussed below, the LCO’s recommendations are limited to notice
and takedown of allegedly defamatory content as a targeted means of alleviating access to justice problems inherent in
the court process. The LCO does not make recommendations on the broader question of intermediary responsibility for
illegal or harmful online content.
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Intermediary Liability and Defamation Remedies - Before and After

Current Law In Ontario

LCO Proposal

Intermediary

« Intermediaries may be liable as publishers if
they do not remove defamatory third party

« Intermediaries not liable for passive knowledge
of third party content

Liability content
« Risk to freedom of expression - Protection for freedom of expression
» Intermediaries have incentive to remove - Responsibility for defending/removing content
Freedom of i P ;
. legitimate content to manage litigation risk belongs to content publisher
Expression

« No procedural protection for content
publishers

« Strong procedural protections for content
publishers

Protection of
Reputation

« No statutory duty on intermediaries to address
online defamation

- Potential damages claim against some
intermediaries as publishers

- Limited recourse against anonymous defamers

« Statutory duty on intermediary platforms to
quickly take down content if publisher will not
stand behind it

- Damages claim against content publisher

- Duty to pass on notice facilitates takedown of
anonymous defamation

Access to Justice

« Plaintiffs must pursue a costly court action

- Remedy for online defamation can take years

« Alleged defamation remains online and
reputational harm spreads until litigation
concludes

« Unpredictable outcome

- Take down process is inexpensive, does not
require lawyer

- Alleged defamation may be removed within
days

« Possibility for quick takedown of alleged
defamation minimizes reputational harm

- Improved legal certainty

Innovation/
Corporate Social
Responsibility

- Intermediaries determine if content is
defamatory

- Intermediaries have incentive to avoid
knowledge of defamatory content

- Discourages technological innovation

« Intermediaries do not determine legality of
content; issue reserved for courts

« Promotes content moderation/corporate social
responsibility

« Promotes technological innovation
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4, Protecting Publishers Against Abuse of the Process by Complainants

In a comprehensive study of the operation of the US DMCA notice and takedown regime, Jennifer Urban and colleagues
express concern for the ease with which the regime can be abused by senders filing questionable complaints.>** Their report
offers valuable lessons on the US experience with notice and takedown and the LCO has adapted two of their
recommendations to protect publishers in our recommended takedown process.

First, publishers should have an effective remedy against complainants who abuse the takedown process.>> Therefore, the
LCO recommends that anyone filing a notice of complaint in bad faith or without a reasonable belief that the impugned
content is defamatory should be liable to the publisher for statutory damages where the notice results in takedown. Bad
faith would be determined by a court in a subsequent proceeding brought by the publisher against the complainant. The
amount of statutory damages should be sufficiently high that complainants are encouraged to exercise care in deciding
whether to send a notice. This is an important freedom of expression safeguard. Note that the LCO does not suggest there
be a remedy for improper notices where takedown does not occur. Publishers sending a response to an improper notice
can expect to have their rights protected by the court if the complainant chooses to bring an action.

Second, intermediary platforms should be required to make available to Ontario users information resources explaining the
basic elements of defamation law and the takedown process.>*® This will assist complainants in assessing the legitimacy of
their defamation claim before filing a notice. It will also encourage publishers to use the response process to avoid takedown
where they believe that their publication is legal. These information resources should be written in plain language. They
should be prepared or approved by the Ontario government in a uniform format so that all Ontario users receive accurate
and consistent information.>’

5. Enforcing Notice and Takedown Duties against Intermediary Platforms

The LCO recommends that notice and takedown obligations be enforced by a provision for statutory damages. Where an
intermediary platform fails to comply with notice and/or takedown, a complainant would have the option of seeking a court
award in the form of statutory damages against the platform. This claim would most likely arise as a third party claim in a
subsequent defamation action against the publisher.>#

Courts would have discretion to determine the appropriate amount of damages to be awarded. In order to encourage
corporate social responsibility, the platform’s terms of service and remedial mechanisms for disputes, etc. should be taken
into account by courts in assessing the suitability or amount of a statutory damages award. However, statutory damages
would not compensate complainants for reputational harm. Instead, they would be in the nature of a statutory penalty.

Provision for statutory damages is a novel enforcement remedy intended to bind intermediary platforms offering third party
content to Ontario users to an Ontario notice and takedown regime. Statutory damages would replace the risk of common
law liability as a means of enforcing notice and takedown duties, thereby alleviating the problems with the common law
intermediary-as-publisher model of platform governance (discussed at length in chapter VIl above).

Although novel in the defamation context, there is precedent for the use of statutory damages as an enforcement
mechanism for imposing statutory duties on intermediaries. Specifically, the notice and notice regime in the Canadian
Copyright Act contains a statutory damages provision directed at internet service providers (ISPs) for non-compliance with
the notice obligations in that legislation. Section 41.26 of the Copyright Act reads, in part:

Obligations related to notice

41.26 (1) A [provider of a network service] who receives a notice of claimed infringement that complies
with subsections 41.25(2) and (3) shall, on being paid any fee that the person has lawfully charged for
doing so,
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a) as soon as feasible forward the notice electronically to the person to whom the electronic location
identified by the location data specified in the notice belongs and inform the claimant of its
forwarding or, if applicable, of the reason why it was not possible to forward it; and

b) retain records that will allow the identity of the person to whom the electronic location belongs to be
determined,...

(3) A claimant’s only remedy against a person who fails to perform his or her obligations under
subsection (1) is statutory damages in an amount that the court considers just, but not less than $5,000
and not more than $10,000.

This provision was recently interpreted by the Federal Court in ME2 Productions v. Doe (2019).>>° The Court held that the
provision was intended to operate quickly and efficiently. Therefore, the statutory damages claim did not require a separate
court application against the ISP, but could be determined in the course of a pre-existing action between a complainant
and alleged copyright infringers:

Parliament chose to insulate ISPs from any liability for copyright infringement by their subscribers and
instead it imposed a regime of statutory damages in order to ensure compliance with the notice and notice
regime. This is consistent with the deterrence and balancing of interests objectives identified by the SCC in
Rogers Communications. The amendments do not prescribe any particular procedure for such claims. The
[case management judge] in this case adopted a sensible and practical approach, drawing on the analogous
situation of a contempt of court proceeding.>*°

The LCO recommends a similar statutory damages provision be directed at intermediary platforms for failure to comply
with the notice and takedown duties recommended for online defamation disputes. A claim for statutory damages against
a platform might similarly be heard in the course of a defamation action by a complainant against the online publisher
ultimately responsible for the allegedly defamatory content.

Intermediary platforms vary widely in size and resources, arguably more so than ISPs. Therefore, the amount of a statutory
damages award directed at intermediary platforms in the defamation context should not be specified in legislation but left
to the discretion of the court.

6. Impact of Takedown on Corporate Social Responsibility

Two key advantages of a narrowly-designed takedown remedy for allegedly defamatory content are:
« It relieves intermediary platforms from the responsibility to make quasi-judicial determinations about what
amounts to defamation; and,
« It does not incentivize intermediary platforms to remove controversial content as a risk management technique
to avoid liability.

These features should ensure that the LCO’s recommended takedown process does not detract from corporate social
responsibility measures for limiting harmful content, including content moderation policies. Content moderation policies
are discussed in more detail in chapter IX. For the present purpose, it is important to note that these policies are based on
contractual terms of service existing between intermediary platforms and their users. They do not purport to apply legal
principles. Content moderation policies and practices are separate and distinct from a takedown obligation in respect of
allegedly defamatory material.

D. Enforcing Notice and Takedown Against Intermediary Platforms Outside Ontario

The LCO recommends that the notice and takedown obligations recommended in this Final Report be made applicable to
all intermediary platforms making third party content available to Ontario users. The legislation should specify that Ontario
courts have jurisdiction to enforce the provisions of the Act.
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Under constitutional principles, Ontario legislation enacting the takedown remedy will be applicable to an out-of-province
platform where there is a“real and substantial connection” between Ontario and the platform’s activities.®' This test will be
met where an intermediary platform physically located outside Ontario carries on a commercial activity in Ontario through
advertising or other operations.>®? Similarly, Ontario courts will have jurisdiction to enforce notice and takedown obligations
against intermediary platforms meeting the “real and substantial connection” test.>s

This is not to say that an out-of-province intermediary platform will necessarily comply with an Ontario court order.>%
However, there are good policy reasons for notice and takedown obligations being enforceable against out-of-province
platforms making content available to Ontario users:

The Internet has changed the way we live, work and communicate with each other and the world... In the
face of [emergent global] threats, we need to recognize the importance of nations and their courts
determining what is necessary to protect their citizens. Given the global threats from online sources, this will
necessarily have to involve some continued evolution of extra-territorial application of local laws and court
orders to address these threats.>%

E.Takedown as a Necessary Remedy for High Volume/Low Value Defamation Complaints

The LCO believes that a takedown remedy as proposed in this chapter is a necessary complement to the court process for
remedying defamation claims in the internet age. As one stakeholder put it, a key problem with internet defamation is the
proliferation of communications made possible by the internet.”If you are able to shut it down at its source, you have solved
90% of your client’s problem”>% A number of Ontario practitioners consulted by the LCO noted that content removal requests
have become a larger part of their defamation practice than lawsuits.

The potential for the extreme reputational harm made possible by internet communications will only increase in the future.
Take, for example, the recent emergence of “deep fakes” — images, videos and audio that are doctored to create a hyper-
realistic depiction of someone saying or doing something that they did not say or do. A recent article by Bobby Chesney
and Danielle Citron offers a sobering thought experiment on the potential for deep fakes to cause widespread individual
and social harm, including what they refer to as “reputational sabotage”:

Deep-fake videos could depict a person destroying property in a drunken rage. They could show people
stealing from a store; yelling vile, racist epithets; using drugs; or any manner of antisocial or even
embarrassing behavior like sounding incoherent. Depending on the circumstances, timing, and circulation of
the fake, the effects could be devastating. It could mean the loss of romantic opportunity, the support of
friends, the denial of a promotion, the cancellation of a business opportunity, and beyond.>®’

The authors go on to discuss how harm is exacerbated in the social media ecosystem where phenomena such as information
cascades and filter bubbles reinforce the lie.*®® They make a compelling argument that defamation law principles are,
currently at least, seriously inadequate to deter and redress reputational harms. The authors highlight two obstacles in
particular: attribution (“[clivil liability cannot make a useful contribution to ameliorating the harms caused by deep fakes if
plaintiffs cannot tie them to their creators”) and jurisdiction.>®® These are obstacles that the LCO grapples with throughout
this Final Report and that takedown is designed to combat. In short, the LCO believes that new legal needs require new
legal remedies.

Under the LCO’s proposal, complainants would typically trigger notice and takedown prior to invoking the court process.
Only if the publisher responds to a notice of complaint within the deadline, and the content remained online, would the
complainant be motivated to file a court claim. Therefore, notice and takedown would be an effective means of filtering
some defamation complaints. The court process would more likely be engaged in difficult cases, where reputational harm
and freedom of expression are more evenly weighted.
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The LCO believes that notice and takedown strikes an appropriate balance between protection of reputation and freedom
of expression. It also achieves a fair balance in the triadic relationship among publishers, intermediary platforms and
complainants, a balance based on compromise and sharing responsibility.”° The remedy would place the onus of responding
to notice of complaints on the publisher of the content and would alleviate any onus on intermediary platforms to assess
the legality of complaints. It is consistent with international human rights principles which emphasize clear, unambiguous
rules and procedural fairness.””!

The LCO’s proposal is an effective means of addressing many new paradigm defamation complaints involving individual
publishers. It offers complainants a quick and inexpensive method of containing reputational harm in cases where publishers
are not invested enough in the content to dispute its removal. This is particularly valuable in the case of anonymous
publishers who are not easily engaged in a court proceeding.

At the same time, the LCO’s proposal would offer publishers a low-cost procedure to protect their freedom of expression.
Consider the trend for trivial online defamation claims experienced by an Australian legal clinic, LawRight.>”? The clinic
observed an “overarching theme” in the 27 defamation claims for which it assisted individual defendants over a two-year
period. These claims tended to involve “short, nonsensical ‘rants’ on social media or in email correspondence” which, although
“inflammatory”, were unlikely to cause lasting reputational harm. After serving a defence or response to a demand letter, it
was typical to hear nothing more from these plaintiffs. Under the LCO’s proposal, publishers in these circumstances could
respond to complaints without the need for legal assistance or the courts. Access to justice would be improved for both
complainants and publishers.

The LCO's proposal would also protect anonymous expression. The intermediary platform, acting as a go-between, would
shield the identity of an anonymous publisher from the complainant. In the LCO’s view, the obligation on publishers to send
a written response to a notice of complaint is a proportionate mechanism for minimal impairment of freedom of expression
and is, therefore, justifiable under s.1 of the Charter. Freedom of expression would be additionally protected by:

- the option for publishers to request put back of removed content;

- the civil remedy for abuse of the process; and

- the requirement that complainants attest to their good faith in sending notices.

F. Three Criticisms of the LCO’s Proposed Notice and Takedown Regime

The LCO’s consultations revealed three criticisms of our proposed notice and takedown regime. The first two raise important
questions about whether this model can be effective. The third criticism raises a more fundamental, principled criticism.
The LCO addresses each issue below.

1. Will Publishers Respond?

One drawback to the proposed takedown remedy is the possibility that publishers will fail to respond, even where the
content is not defamatory or where expressive freedom outweighs the reputational harm complained of. Publishers
might fail to respond because they are intimidated by the process, miss the deadline or do not receive the notice of
complaint. They may also fear losing their anonymity even though the process is designed to protect it.

Where publishers miss the deadline or fail to receive the notice, they should have an opportunity to alert the intermediary
platform and request that the content be reposted (or put back). A put back option provides reasonable protection to
the publisher’s freedom of expression.

Where, on the other hand, the publisher fails to respond due to intimidation, fear or simple inertia, content that is not
defamatory may be removed and freedom of expression compromised. This is a significant drawback.>’”* However, in the
circumstances, the LCO believes that this concern is appropriately mitigated where it is the publisher of the content, rather
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than the intermediary platform, who ultimately controls whether the content is taken down. Of course, the takedown process
would impose a reverse burden on publishers to respond to a complaint. However, this reverse burden is a modest one.
The publisher is merely obligated to serve a written response in any convenient format. There is no obligation on the
publisher to justify the impugned content. A statement that the publisher wishes the content to remain up or the publisher
disagrees with the complaint will suffice.

Some stakeholders suggested that intermediary platforms be given discretion to override a publisher’s failure to respond
and authority to leave the allegedly defamatory content up if there is a clear public interest in doing so.5’* The LCO rejects
this suggestion. This would undermine the procedural nature of the takedown obligation and would compel intermediary
platforms to make legal determinations. The responsibility to protect freedom of expression is best placed in the hands of
the publisher.

It should also be noted that the concern for over-removal of allegedly defamatory content already exists as a result of
discretionary content moderation policies currently operated by intermediary platforms. The LCO believes the procedural
and targeted nature of our proposal is preferable to these practices (although they would continue to exist).

2.The Whack-a-Mole Problem

A second drawback to the LCO’s proposal is that it does not address the possibility that the publisher will simply re-post
content that has been removed. Thus, we are left with the whack-a-mole problem that courts and commentators have
identified as endemic to online defamation.>”> In the LCO’s view, this is a necessary limitation of our proposal.

In England and Wales, the Website Operators Regulation attempts to address the whack-a-mole problem by providing for
automatic takedown of content that is the same or substantially the same as content that has already been the subject of
two or more notices of complaint.>’¢ The LCO recommends against a similar provision in Ontario. Our proposed takedown
process is intended to be streamlined and to preclude intermediary platforms from assessing allegedly defamatory content.
A provision for automatic takedown would complicate the process and lead intermediary platforms down a slippery slope
of assessing what amounts to the same or substantially the same content.

Repeated instances of online defamation, or vilification campaigns as some have called them, are most appropriately
addressed through the court system.>”” The court system will be more effective in dealing with such complaints with the
addition of a new interlocutory takedown motion as recommended in chapter V.

3.The Moral Responsibility Problem

Some stakeholders expressed fundamental concern about moving away from a liability-based model for platform
governance in relation to defamatory content. Their opinion was that platforms properly bear moral responsibility for all
content that they host and should be viewed as publishers for this purpose. Some even expressed the concern that the LCO
proposal was tantamount to an endorsement of legal immunity for internet intermediaries more broadly. As has been noted
elsewhere, this is categorically not the LCO’s intent.

The LCO considered the “moral responsibility” criticism carefully but ultimately rejected it for reasons of principle and practice.

First, as a matter of principle, the LCO has concluded that legal liability should be commensurate with the degree to which
intermediaries are connected with particular defamatory content. In the LCO’s view, where intermediary platforms passively
host third party content, with no intent to convey a particular message, they are too remotely connected to the content to
be considered blameworthy in law. Imposing statutory duties on intermediary platforms to implement notice and takedown
are a more appropriate means of addressing their responsibility for third party defamatory content. On the other hand,
where platforms intentionally and actively manipulate or endorse third party content, they are no longer acting as
intermediaries. They are connected to the content as publishers and will be directly liable for the content accordingly. Thus,
moral responsibility for online defamation remains.
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Second, as a matter of practice, the LCO is mindful of duties (moral and otherwise) to complainants and victims of online
defamation who do not have the ability to pursue court actions or hire counsel. In the LCO’s view, the justice system must
provide an effective, accessible remedy if we are to provide these complainants with a modicum of access to justice. We
have concluded that judicial assessments about the legal liability of intermediary platforms in the course of individual court
actions are simply ineffective to achieve the policy goals underlying defamation law in the internet age.

G. ATest Case: Online Review Websites

An effective crucible for testing the viability of the notice and takedown regime is the example of online review websites.
Online reviews are an important application of freedom of expression in the internet age, and the opportunity to publish
negative reviews is clearly in the public interest. One stakeholder pointed out that fair comment is the foundation of online
review websites and needs to be protected.”® How would takedown operate in this context?

There is a possibility that businesses targeted by negative online reviews would file notices of complaint as a matter of
course, even where they do not believe the reviews are defamatory. Engaging with the complaints process would become
a logical risk management tool, the cost of which would be subsumed in the normal course of business. The possibility of
being held liable for abusing the process and ordered to pay statutory damages would be one risk to be factored into this
analysis.

If this occurs, it might have a significant impact on the business operations of online review websites in two respects. First,
it might be expected to increase the cost of operating these websites since processing notices and taking down content
would become an integral component of doing business. A similar problem has been identified with the counter-notice
process required of platforms in the US copyright regime:

As an operational matter, the counter-notice process requires a commitment of personnel and internal
tracking systems — whether ad hoc or especially built by the company. Tracking multiple communications
with copyright owners and counter-notice providers can be difficult in practice, since parties may send
multiple communications by different channels, without including consistent identifying information. At
small scale, this is a manageable problem. At large scale, it requires bespoke internal tools, significant time
commitment by employees, or both.>”®

A second, more serious, concern is that the LCO’s notice and takedown proposal might undermine the very raison d'étre of
online review websites to the extent that notices of complaint dissuade consumers from posting reviews. And it seems very
possible that the receipt of a notice of complaint alleging that a review is defamatory may intimidate some consumers.*8°
Consumers may be motivated to withdraw the review or take no action, at which point the online review website will
become obligated to take down the review. This scenario, if unchecked, could very well have an undue systemic impact on
freedom of expression.

However, these concerns could be effectively addressed by integrating the notice and takedown process into the business
model of online review websites. First, the procedural nature of the notice and takedown process proposed by the LCO is
well suited to being automated. The cost of developing automated processes should not be disproportionate to the cost of
responding to defamation complaints on an individual basis, as is now the practice of some of these businesses.*®' Second,
the information resources that online review websites could provide to users would help consumers understand the process
and the ease with which they may respond to a complaint. As businesses, online review websites and consumers became
acclimatized to the notice and takedown process, the balance between protecting reputation and preserving freedom of
expression should settle appropriately.

The opposite concern might also be raised. Notice and takedown might become so automatic that it has little real value in
targeting online defamation.’®2 However, as in the case of all complaints of online defamation, receipt of a notice by a
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consumer would encourage the consumer to reconsider whether the negative review is supportable or not. If the consumer
concludes that there is little basis for the complaint, she may allow the review to come down in order to reduce the risk of
a lawsuit. Otherwise, the consumer may send a response and stand behind her negative review. In the LCO’s view, this
opportunity for sober second thought is an appropriate means of asking consumers to take a modicum of responsibility
for the harmful impact their review may have on reputation while protecting their freedom of expression. Furthermore, the
LCO’s recommendation for a modest filing fee to be charged to complainants seeking to access notice and takedown should
assist in dissuading frivolous or bot-generated complaints.

The LCO has concluded that the notice and takedown process recommended here is a proportionate response to the
problem of online defamation given the extreme reputational harm possible online, the prevalence of anonymous
publishers, and the institutional limitations of the court system to address defamation in the online content.

H. The LCO’s Notice and Takedown Proposal in International Context

In section B above, the LCO discussed various legal regimes that exist internationally for requlating internet intermediaries
in relation to illegal online content. The notice and takedown proposal for online defamation disputes recommended in
this chapter resembles some of these but is novel and distinct from all of them. This is not surprising. Several of the
intermediary liability regimes currently in existence were created early in the evolution of the internet. They are actively
being re-examined world-wide.

In recommending the new notice and takedown proposal in this chapter, the LCO has borrowed from existing regimes but
has relied primarily on the policy goals underlying both defamation law and platform governance. Here, the LCO notes a
blog by Daphne Keller, an expert on intermediary liability laws internationally, entitled Build Your Own Intermediary Liability
Law: A Kit for Policy Wonks of All Ages.>®* Keller sets out a number of considerations for creating pragmatic and well-tailored
laws designed to balance:

- Harm prevention

- Protection of speech and public participation

- Technological innovation and economic growth.

According to Keller, a successful law governing internet intermediaries adjusts the various “doctrinal dials and knobs” to
achieve the best policy trade-offs among these three goals. The notice and takedown process recommended in this chapter
is not a perfect solution to online defamation in the internet age. However, in the LCO’s view, it achieves the best balance
possible between the competing policy goals underlying defamation law in the internet era.

I. The LCO’s Proposal is Consistent with Potential Future Regulation of Intermediaries

The LCO recommends a notice and takedown process as a targeted means of regulating defamatory online content.
However, notice and takedown obligations are not necessarily the only form of regulation to which intermediaries should
be subject in relation to illegal content. The LCO takes no position on this broader issue.

1. Evolving Role of Intermediaries in Relation to Online Content

Public understanding of the role that intermediaries should play in relation to illegal content is currently evolving.>8
Laidlaw and Young observe that social networking providers such as Facebook, Twitter or Reddit, do not tend to create
content, although they do tend to “employ technical processes to make the content accessible and searchable and to
facilitate users doing things with the content (sharing, remixing, embedding, promoting etc.), often through automated
means”>® The reference to “technical processes” and “automated means” arguably ascribes a relatively neutral role to
platforms in relation to the content they host.*® However, other commentators note that social networking providers
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and search engines “curate” content in a way that did not occur when existing regulatory models were adopted.>® Jack
Balkin argues that curation is unavoidably content-based and that existing regulatory regimes are based on outdated
concepts:

Because companies like Facebook and Google act as curators and personalizers, they cannot really avoid
making decisions about content... Familiar concepts like content and viewpoint neutrality are simply
unhelpful in describing their responsibilities in the emerging global system of free expression. Above all, these
curators need to be trustworthy providers of search and communications services and nonarbitrary in their
governance of communities.>®

Although the LCO recommends that intermediaries should not be considered publishers in defamation law, the question
of how much involvement in harmful content renders an intermediary sufficiently “blameworthy” to ground legal obligations
remains an open one.

2. Future Regulation May Encompass Online Defamation

There are increasing concerns world-wide that new regulatory models are necessary to hold intermediaries to account for
illegal and harmful online content. Several regulatory proposals have resulted.’® These would impose a statutory duty of
care on intermediaries to take reasonable steps to prevent harm caused by online content.>*® For example, a 2018 report by
the Canada House of Commons Standing Committee on Access to Information, Privacy and Ethics proposes a proactive
regulatory approach to disinformation on social media platforms.>* A 2019 U.K. White Paper is similar, although more
developed.>®? It would involve codes of practice developed by a regulator that “outline the systems, procedures, technologies
and investment... that companies need to adopt to help demonstrate that they have fulfilled their duty of care to their
users”3% In some cases, the duty of care would require companies to have effective user complaints mechanisms which
may include an independent review mechanism. The regulator would oversee the companies’ exercise of their duty of care
and would have the power to levy fines among other remedies.

A future regulatory regime evolving from these early proposals may well encompass defamatory online content. The
Canadian House of Commons proposal would expressly regulate online defamation by creating a duty:

...[t]o adhere to a code of practices that would forbid deceptive or unfair practices and require prompt
responses to reports of harassment, threats and hate speech and require the removal of defamatory,
fraudulent, and maliciously manipulated content (e.g. “deep fake” videos)>**

The Canadian proposal also contemplates a takedown regime for “manifestly illegal content” that would arguably include
defamation.>®

These regulatory initiatives are beyond the direct purview of the LCO and we take no position on their merit. Certainly they
are contentious.>® However, whether or not these proposals take hold, it is important to point out that some form of content
regulation in the future seems likely and this may encompass defamatory content. This underscores the need for the LCO
to refrain from overreaching in its recommendations and, instead, to narrowly target the notice and takedown regime to
alleged defamatory content as a means of improving access to justice in defamation law. The recommendations in this
chapter are intended to strike this balance.
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RECOMMENDATIONS: Notice and Takedown Process

38. The new Defamation Act should provide for a takedown obligation on intermediary
platforms hosting third party content available to users in Ontario. This takedown
obligation shall operate in conjunction with the integrated notice regime
recommended above and should contain the following elements:

a) Response — A publisher who receives a notice of complaint from an intermediary
platform may send a response to the platform within two days after receipt of the
complaint. A response must be written but need not be in any particular format.
Where the intermediary platform receives a response within the deadline, it shall
forward the response to the complainant (maintaining anonymity where necessary)
and take no further action.

b) Anonymity — Where a publisher is anonymous, the intermediary platform shall
maintain that anonymity vis a vis the complainant.

¢) No Assessment of Merits — Intermediary platforms shall not assess the merits of a
response to a complaint.

d) Takedown — Where an intermediary platform is unable to forward the complaint to
the publisher or does not receive a written response from the publisher within two
days after forwarding the complaint, it shall take down the allegedly defamatory
content expeditiously.

e) Content to be Taken Down - Intermediary platforms shall only take down the
specific language that is alleged to be defamatory in the complaint.

f) Put-Back — An intermediary platform taking down content shall provide notice of
the takedown to the publisher and complainant. If a publisher requests putback, the
intermediary platform shall repost the content where there is evidence that the
publisher failed to receive the notice or unintentionally missed the deadline and
where it is technologically reasonable to do so.

g) Administrative Fee — Intermediary platforms shall be entitled to charge an
administrative fee to the complainant for these services, the amount to be
determined by regulation.

h) Statutory Damages - Failure by an intermediary platform to comply with its notice
and takedown duties will entitle complainants to an award of statutory damages,
the amount to be determined in the discretion of the court.

i) Applicable to Intermediary Platforms only - The takedown obligation
shall apply to intermediary platforms hosting user content available in
Ontario. Internet service providers, search engines and other
intermediaries not directly hosting user content shall have no
responsibilities under this legislation.
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RECOMMENDATIONS: Notice and Takedown Process (continued)

j) Information Resources - Intermediary platforms hosting user content available in
Ontario shall post in a conspicuous location plain language information resources
developed by the Ontario government on making a defamation complaint and the
notice and takedown process.

k) Abuse - A person filing a notice of complaint in bad faith or without a
reasonable belief that the impugned content is defamatory shall be liable
for statutory damages in an action brought by the publisher where the
notice results in takedown, the amount to be determined in the discretion of
the Court.

I) Court — The Ontario Superior Court of Justice shall have jurisdiction to
enforce the provisions of the legislation.




IX. ONLINE DISPUTE RESOLUTION

An important theme throughout the LCO’s project has been the limitations of the formal court process in resolving the high
volume, low value online defamation disputes proliferating in the internet age. At the heart of this Final Report are two
recommendations designed to improve access to justice in these cases by looking beyond the court system. First, in chapter
IV, the LCO recommends a notice regime for encouraging informal negotiation and resolution of both offline and online
defamations claims before a formal court action may be launched. Second, in chapter VIlI, the LCO recommends a notice
and takedown process designed to address some online defamation complaints without the need for a court action. Of
course, court actions must continue to be available as an option in all cases to preserve procedural fairness and the formal
authority of the courts.>”’

In this chapter the LCO addresses another, complementary method for informally resolving some online defamation
disputes. Online dispute resolution (ODR) employs the unique qualities of the internet in bringing parties together and,
either assisting them in reaching their own resolution, or imposing a resolution on them. The LCO recommends that the
government explore online dispute resolution (ODR) as a means of further improving access to justice in online defamation
disputes. For example, the negotiations between a defamation complainant and publisher, encouraged by the notice regime
recommended in chapter IV, might be structured through ODR. That said, the LCO stresses that the clear priority for
procedural reform is a notice regime and takedown remedy. ODR is not a necessary component of the LCO's
recommendations for notice and takedown. Depending on the form adopted, ODR may be relatively resource-intensive
and, therefore, a longer-term reform.

The LCO has intentionally refrained from recommending that government adopt a particular ODR structure. Most of the
discussion during the consultation process focused on a formal, government-created ODR tribunal, modeled on B.C's Civil
Resolution Tribunal but adapted to defamation disputes. This is the model recommended by Emily Laidlaw in her LCO Issue
Paper on this topic.>®® However, there is another, recently emerging alternative to an ODR tribunal that should be explored
before deciding on the best avenue for reform.

Many online defamation disputes are already informally resolved through online complaints processes administered by
intermediary platforms. In making decisions whether or not to take down disputed content, platforms wield enormous
power — not only to resolve private disputes, but also to regulate online speech and, thereby, shape public participation in
democratic culture.’® Over the last year or so, there has been growing international pressure to ensure that these “new
governors” are exercising their power to moderate content in accordance with international human rights standards.5® A
range of regulatory structures have been proposed with varying degrees of governmental involvement. All such initiatives
remain preliminary. But one feature they tend to share is a call for transparency and accountability in the platform’s decision-
making process. And, in some cases, this is interpreted to require some degree of participation in the process by individual
users, both those complaining of questionable content and those who posted it.

These recent regulatory proposals emphasize the public law dimensions of content moderation decisions. They are primarily
directed at ensuring that “platform law” is implemented in accordance with freedom of expression.®®' However, these
proposals may also have the incidental effect of structuring and formalizing the adjudication of defamation disputes by
platforms. In this sense, they may operate as a form of de facto ODR mechanism. Therefore, this chapter also considers the
possibility that future regulation of platform complaints processes will render a government-created ODR tribunal
superfluous.

Section A discusses the potential for ODR generally to improve access to justice in online defamation disputes. In section B,
the LCO endorses, in principle, Laidlaw’s proposal for a government-created ODR tribunal dedicated to online defamation
disputes. However, in section C, the LCO considers the recent global push for regulation of platform complaints processes
and the extent to which this may, in the long term, overtake the role of any such government-created ODR mechanism.
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A. Potential for ODR to Improve Access to Justice in Online Defamation Disputes

Throughout this Report, the LCO has pointed out challenges involved in resolving online defamation disputes. The formal
court system is often ill-suited to addressing these challenges. And even where the court system is able to accommodate
the vagaries of online defamation disputes, there is strong evidence, both anecdotal and empirical, that many plaintiffs
don't want what courts traditionally have to offer.The LCO heard in consultations that the primary goal of most plaintiffs is
simply to have the defamatory post taken down as quickly as possible.

Therefore, alternative dispute resolution (ADR) is of particular interest in the context of online defamation. ADR has benéefits
over a court action in terms of remedial flexibility, speed of resolution, containment of reputational harm, erasure of online
defamation and lower costs.®> ADR also has the advantage of more easily accommodating cross-border disputes and of
involving expert facilitators.5%

ODR, a technology-driven form of ADR, was much discussed among stakeholders over the course of the LCO’s project. ODR
is currently in vogue as a means of alleviating some of the barriers to access to justice in the formal court system.5%* A
groundbreaking Canadian initiative is the recent roll out of the Civil Resolution Tribunal in British Columbia.®®

ODR is particularly useful in resolving disputes arising virtually, where the parties are not situated in the same geographic
location. Compared to court actions, “ODR...better facilitates techno-legal solutions and reaches the online communities
where the harm took place”® For example, ODR would be more likely than the court system to resonate with young people.
Youth reportedly consider law to be a “last resort” for dealing with online reputational attacks. In their LCO Issue Paper,
Professors Jane Bailey and Valerie Steeves recommend community-based responses to defamation for this reason.5®”

An ODR regime might adopt a restorative justice approach, promoting the rehabilitation of online attackers through
reconciliation with their victims and the wider community. This approach would ideally allow for creative resolutions and
would minimize the likelihood of repeat offences.5%

An ODR regime might also be beneficial in addressing allegedly defamatory online reviews. The LCO heard in consultations
concerns that a libel chill exists in the online review industry, with some consumers concerned about posting legitimate
reviews or even being bullied by companies. An ODR platform could be designed to educate consumers and businesses
about the public interest nature of consumer reviews and the possibility of a fair comment defence.

ODR might also be made available for complaints arising out of offline publications where the parties agree. Willingness to
participate in ODR might be a factor relevant to assessing damages in any eventual court claim.

There are at least two challenges with ODR as a means of resolving online defamation disputes. First, ODR is most commonly
employed in the resolution of small commercial transactional disputes. These tend to be straightforward and easily
translatable into monetary settlements or awards. In contrast, defamation disputes often involve ongoing relationships and
high emotion. They may be relatively legally complex and less adaptable to technology-assisted resolution.’®® Even where
technology is able to structure the abstract factors at play in defamation disputes, the concern is that ODR may be too
impersonal to lead to a resolution acceptable to the parties.6™

However, most stakeholders consulted by the LCO believed that ODR could be successfully adapted to relationship disputes
such as online defamation. For example, many platforms already have in place private ODR mechanisms for resolving user
disputes involving reviews or ratings.®"

A second challenge is that, unlike most commercial disputes, the parties to an online defamation dispute are unlikely to
have a contractual relationship. This makes it difficult to enforce ODR as a dispute resolution mechanism binding both
parties. What would prevent a publisher from ignoring the process? Many publishers post anonymously and there is no
way to identify them without involving intermediary platforms. Furthermore, publishers may be outside the province and
unwilling to submit to the jurisdiction. Publishers might have some incentive to participate in ODR in order to discourage
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the complainant from filing a court claim. However, avoiding a formal action is unlikely to be sufficient incentive for
publishers who believe that they can hide behind a cloak of anonymity.

Again, however, this drawback to ODR in the defamation context should be surmountable. The government-created ODR
tribunal discussed in the next section would make use of the contractual relationship existing between the intermediary
platform hosting the disputed content and its users to bind the parties to ODR.

B. Government-Created ODR Tribunal

In assessing the potential for ODR to improve access to justice in online defamation disputes, it is important to distinguish
between the different forms that ODR might take. In her LCO Issue Paper, Laidlaw discusses examples of company-led or
private ODR, government-created ODR, and government-pushed ODR. Her recommendation is for government-created
ODR, in part because it would ensure that principles of good regulation (transparency, accountability, proportionality,
consistency and accessibility) would be respected.®'?

Government-created ODR is currently in operation in British Columbia. The Civil Resolution Tribunal (CRT) was created to
resolve small claims (under $5000) and condominium disputes.®’® The CRT has been well-received by commentators in
British Columbia and elsewhere.?'* Since its launch, the CRT's jurisdiction has been expanded to include motor vehicle
accident claims up to $50,000 and society and cooperative association claims.®’™ As of October 2019, user participation
feedback indicated that 80% of CRT users felt that they were treated fairly throughout the process.5'®

Laidlaw recommends the introduction of an ODR system based on the CRT as a means of resolving high volume, low value
online defamation claims.5"” This remedial option would exist alongside existing platform complaints processes and a new
notice and takedown regime.

Laidlaw’s recommended model would be voluntary for complainants and would emphasize informal resolution of disputes
by agreement. Focus would be on the interests of the parties rather than their legal rights. Adjudication would be available
where conciliation fails. No legal representation would be permitted at the early phases of diagnosing and negotiating a
dispute, but legal representation would be permitted at the adjudication phase. The tribunal would be staffed by experts
and decisions would be publicly available so that a jurisprudence might develop. Intermediaries would be required to
provide a link to the ODR mechanism to Ontario users. Remedies would be crafted in response to the particular
circumstances of the parties and could include a range of techno-legal solutions. Damage awards would be possible but
not emphasized. An award would have the force of a court order and would be subject to appeal.

The panelists at the LCO’s International Defamation Conference and many other stakeholders supported the creation of a
government-created ODR tribunal.®'® This model would enjoy the benefits of ADR aligned with a quasi-judicial administrative
tribunal for the adjudication of tough cases. A government model would ensure that legal principles and standards of
procedural fairness were observed. Adjudication decisions would have the power of a court order, leading to legal certainty.

The problem of enforceability, discussed in the previous section, would be a particular challenge with this model. Without
a contract governing the relationship between complainant and publisher, there would be no direct means of forcing a
publisher to participate in ODR and be bound by the outcome. However, Laidlaw suggests that ODR could be indirectly
enforced by requiring intermediary platforms to provide as a term of service that Ontario users participate in ODR where
their dispute is not resolved by the platform’s internal complaints process.t™

A second challenge with government-created ODR would be in establishing its scope. Most people experiencing
reputational harm online do not stop to consider whether that harm constitutes defamation, invasion of privacy,
cyberbullying, revenge porn and/or online harassment. Although the ODR process may be geared to defamation complaints,
the likelihood is that it would attract related complaints about other harmful online materials. Although such claims are
outside the scope of the LCO’s project, there is an apparent need for informal mechanisms to resolve these other disputes
as well. It is possible that a single ODR tribunal could serve a more general function.
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A third challenge is in establishing the business case for a government-created ODR tribunal. Laidlaw acknowledges that
the business case is currently unclear.5?° Certainly, on the costs side, establishing an ODR tribunal would be a relatively
resource-intensive solution to the problem of online defamation.

Resource constraints aside, the LCO agrees with Laidlaw that a government-created ODR tribunal similar to the CRT has
strong potential for improving access to justice in resolving online defamation disputes in Ontario. However, the regulation
of online content disputes is a rapidly developing area and the LCO is concerned that new regulatory initiatives might have
the eventual practical effect of supplanting a government-created ODR mechanism. We explore this possibility next.

C. Regulating Platform Complaints Processes as a De Facto ODR Mechanism

1. How Platform Complaints Processes Currently Work

Many intermediary platforms are currently involved in resolving disputes arising among their users. Formalized ODR
mechanisms are used by major platforms such as eBay to resolve millions of user disputes annually.52' Most of these disputes
are transactional, involving non-payment by a buyer or failure to deliver by a seller. However, some of these are disputes
over content such as user reviews.5%?

In addition to formalized ODR processes, many intermediary platforms also informally resolve disputes about user-generated
content through internal complaints processes. User complaints are one method for triggering content moderation, that
is, a determination by a moderator as to whether particular content violates the platform’s internal guidelines or terms of
service.®?® Platform complaints processes do not purport to be an ODR mechanism per se. A moderator assessing a user
complaint does not typically consider evidence received from either the complainant or the user who posted the content.
Indeed, the user who posted the content is not typically involved in the process or even notified of the complaint. However,
platform complaint processes do provide a rough and ready solution to high volume, low value defamation claims and are
“virtually the only way to resolve defamation disputes for some people”52*

Large social media hosts, such as Facebook and Twitter, have devoted extensive resources to their complaints processes.
For example, Facebook receives approximately 1 million requests to remove content daily and it employs roughly 30,000
moderators to process them.5%

The guidelines or terms of service that platforms employ in deciding whether to take down content do not purport to be
legal instruments. Rather, they are part of the contractual relationship between the platform and its users. Requiring users
to agree to a code of conduct promotes a safe environment which, in turn, attracts users and furthers the site’s commercial
success.5%

Content guidelines may encompass a wide spectrum of harmful content, ranging from misleading advertising to hate
speech. Although legal terminology may not be used, guidelines often encompass content that, if subjected to a court
action, would be characterized as defamatory.

Where a platform decides that content violates its guidelines, a range of internal enforcement tools may be triggered.
Platforms may, at their discretion, remove the content or restrict the privileges of the user who posted the content. Some
platforms have appeal processes.

2. Legal Limitations of Platform Complaint Processes

Currently, platform complaint processes are either entirely unregulated or subject only to rudimentary self-regulation. As
they stand, they are entirely unsuitable as an ODR mechanism for improving access to justice in online defamation disputes.
This is so for at least three reasons: the process involved, the principles applied and the (lack of) accountability achieved.
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First, the process applied by platforms in resolving user complaints is not a suitable stand-in for a legal process. As Tarleton
Gillespie describes:

...human review must be handled fast. “Fast” here can mean mere seconds per complaint — approve, reject,
approve - and moderators are often evaluated on their speed as well as their accuracy... To speed things
along, and also for reasons of privacy, the images and posts are usually detached from their original material.
Moderators are generally unaware of the identity of the user and are provided little of the surrounding
context — the back and forth of a conversation, that user’s previous posts, and so on. Users expect these
judgments to weigh competing values, show cultural sensitivity, and appear to the user as fair and consistent.
Instead, they are being distilled from their meaningful context and compressed by the weight of this
enormous and endless queue of complaints.®”

These processes have few of the hallmarks of procedural fairness and none of the authoritativeness of a judicial decision.®
Crucially, there is no attempt by the content moderator to evaluate the rights or even the interests of the parties or to give
them an opportunity to participate. Laidlaw observes:

Principles of due process that we expect of a court system, such as notice, a right to be heard and to hear the
case against you, transparency, a right to confront witnesses, and access to a neutral decision maker, aren't
even notionally replicated in most company dispute resolution systems, particularly in the social networking
context.s?

Furthermore, the vast and growing number of user complaints received by platforms means that they are increasingly being
resolved through algorithms without human involvement. These processes may serve an important function, but it is not
a legal function.®°

Second, the terms of service or community guidelines applied by platforms making decisions about disputed content do
not necessarily reflect legal principles. These guidelines may approximate legal principles against certain online harms such
as some sexual content, graphic or violent content, harassment or trolling, hate speech, speech encouraging illegal activity
and self-harm.®3' However, the ultimate goal of platforms is to regulate for their commercial interests. Coopting online
complaints processes to serve as an ODR mechanism for online defamation would risk shifting the values of protection of
reputation and freedom of expression “from what helps consumers to what helps corporations”53?

To the extent that platform complaint processes do involve the application of legal principles, at least indirectly, these are
unlikely to be Canadian legal principles. Most large platforms are global corporations with little connection to Canada or
Canadian law. United States legal principles based on the First Amendment, or even Chinese legal principles, are more apt
to be reflected in content moderation decisions. In defamation law, this distinction may have a significant impact on
outcome.

Third, platform complaint processes are highly discretionary and unaccountable. A recent UK House of Lords Committee
found that content moderation is often “ineffective” in removing illegal content and provides “little recourse” for a user
seeking to reverse a decision.5*

Even where there is some legal foundation for platform complaints processes, as is the case with de-listing requests under
the European Union’s “right to be forgotten” (RTBF), these are not accountable. According to 2018 Google transparency
reports, only about two percent of Google’s de-listing decisions were appealed to a national data protection authority.®
This has led one commentator to conclude that “the main judge and architect of the RTBF is, as of today, Google itself"53

Therefore, the LCO agrees with Laidlaw’s conclusion that current platform complaints processes do not provide the legal
protection or procedural fairness necessary for improving access to justice in online defamation disputes.®
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3. Proposals to Regulate Platform Complaints Processes

The significance of content moderation decisions for public values such as freedom of expression, as well as the tremendous
power that private platforms wield in this respect, has resulted in growing international pressure for government regulation.
As part of this broader call for accountability, there have been various initiatives to improve the fairness of platform
complaints processes. We discuss four examples:

Guidelines for “Right to be Forgotten” Decisions

A co-regulatory but non-binding model for structuring platform content decisions is the European Union guidelines for
“right to be forgotten” (RTBF) de-listing requests.%*” Directed at search engines, the guidelines incorporate certain
attributes of procedural fairness. These include requirements for making de-listing requests, reasons for decisions to
refuse de-listing and avenues for appealing decisions. Importantly, publishers of content are generally not involved in the
process. However, search engines may contact publishers where necessary “to get a fuller understanding about the
circumstances of the case”. The guidelines strongly encourage transparency in the decision-making process.

De-listing requests are privacy-based and would not typically involve defamatory content. And these RTBF guidelines
emphasize public values over the specific interests of the parties to a content dispute. However, they do illustrate a general
trend for regulating procedural fairness in content moderation decisions.

Facebook’s Oversight Board

Facebook is in the process of developing a self-regulatory Oversight Board to supervise its content moderation practices and
policies.5® This is intended to be an independent board charged with guiding policy for and hearing appeals from Facebook’s internal
content moderation decisions. Facebook describes the board using the language of human rights law and administrative justice:

The purpose of the board is to protect free expression by making principled, independent decisions about
important pieces of content and by issuing policy advisory opinions on Facebook’s content policies. The
board will operate transparently and its reasoning will be explained clearly to the public, while respecting the
privacy and confidentiality of the people who use Facebook... It will provide an accessible opportunity for
people to request its review and be heard.®*

The Oversight Board Charter contemplates at least some rudimentary level of procedural fairness by allowing (in its
discretion) users impacted by the content to make submissions.®*® Ultimately, however, the Board remains a corporate
construct, subject to Facebook’s commercial aims.5'

Although Facebook’s Oversight Board contemplates some adjudicative elements, it is probably not a promising model of
ODR in the absence of a more direct focus on the interests of the parties.®*? Furthermore, it does not contemplate any
supervisory role for government.

Social Media Councils

In 2019, Article 19 proposed the creation of voluntary social media councils as a multi-stakeholder accountability mechanism
for platform content decisions. Councils would apply human rights principles in an “open, transparent, accountable and
participatory forum“5* One possible function of social media councils would be to adjudicate content disputes:

Individual users who are directly affected by a content moderation decision will be able to send a complaint to
the Social Media Council, which will then decide whether in the particular circumstances of the case the decision
made by the social media platform conformed to the requirements of international human rights standards.5*

Although this proposal remains in the study stage, the idea has attracted wide support.5*> However, others question whether
any self-regulatory model can provide democratic legitimacy to content moderation.54

EU Directive on Copyright in the Digital Single Market
A co-regulatory approach to complaints about copyright infringement has been adopted by the European Union.%’ The
Directive mandates that platforms implement a number of procedural safeguards to protect users from over-removal of
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content, including an “effective and expeditious complaint and redress mechanism” in respect of content disputes.54
Complainants invoking this mechanism must justify their removal requests and platforms must use humans to review these
requests. Furthermore, Member States are required to put into place “impartial out-of-court redress mechanisms for the
further resolution of disputes.®* This co-regulatory model may well operate as a de facto ODR mechanism.

None of these four examples, as currently formulated, are appropriate models for improving access to justice in online
defamation disputes. First and foremost, with the exception of the EU Copyright Directive, each of these examples are
voluntary models without the benefit of government standard-setting and oversight. Second, it is not yet possible to say
whether any of these examples would offer the advantages of ODR. There are at least four concerns here:

«Itis not clear that these models would fully engage with the private interests of the users (as opposed to
applying public law principles). Except for the ADR mechanism contemplated by the EU Copyright Directive,
none would require platforms to hear from both complainants and publishers in deciding whether content
should be removed. 5°

« It seems unlikely that these models would offer users the same degree of control over their own dispute.
Therefore, access to justice elements such as dispute avoidance and dispute containment would be missing.

- These models emphasize some elements of procedural fairness (notice to affected users, transparency of
process, appeal rights) but pay less attention to other elements (the right to be heard).

- Itis not clear that these models would offer a speedy, low cost resolution as would be possible under a
dedicated ODR tribunal.

On the other hand, a regulatory model such as a social media council would potentially have some advantages over a
government-created ODR tribunal:
« A social media council would likely be able to address multi-jurisdictional disputes more effectively than a
government-created ODR tribunal;

« A social media council would operate within the contractual relationship between platforms and their users,
thereby binding publishers to the process.

« Techno-legal remedies such as red-flags and the modulation of views could be directly implemented by the
platform.5

It remains to be seen what form of platform regulation will take hold in the future. This issue lies beyond the mandate of
the LCO in this project. However, it is possible that future regulation of platform complaints processes will supplant the
need for a government-created ODR tribunal or, at least, overtake it for practical purposes. Although the LCO endorses ODR
as a valuable complement to the other access to justice reforms recommended in this Final Report, it is premature to settle
on the best form of ODR mechanism at this time. It is important that the rapidly developing regulatory environment be
taken into account before moving forward on ODR.

RECOMMENDATION: Online Dispute Resolution

39.The Ontario government should explore the potential for an online dispute
resolution (ODR) mechanism to improve access to justice in online
defamation disputes. This review should take into account the possibility
that, in the future, social media councils or other regulatory models may play
a similar role to ODR in informally resolving online defamation disputes.
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APPENDIX A - LIST OF RECOMMENDATIONS

Chapter Il - The Foundation for Defamation Law Reform

A New Defamation Act
1. The Libel and Slander Act (“LSA") should be repealed and replaced with a new Defamation Act establishing the legal
framework for resolving defamation complaints in Ontario.

Continuing Role for Common Law
2. The substantive elements of defamation law should not be codified but, subject to specific recommendations below,
should continue to develop in common law.

Distinction Between Defamation and Privacy Law
3. Defamation law and privacy law serve different functions and should remain conceptually separate and distinct.

Chapter lll - Substantive Elements of Defamation Law

Eliminating the Distinction Between Libel and Slander
4. The new Defamation Act should establish a single tort of defamation. The distinction between libel and slander should
be abolished and sections 16, 17 and 18 of the LSA should be repealed.

Defamatory Meaning Online
5. In applying the common law doctrine of defamatory meaning to online communications, courts should explicitly
consider the overall context of the online content and the degree of sophistication of online readers.

Presumption of Damage
6. The common law presumption of damage should continue to be an element of the tort of defamation. Ontario should
not adopt a serious harm threshold.

Common Law Standard of Liability
7. The standard of liability required to establish the tort of defamation should continue as it has developed in common law.

Presumption of Falsity
8. The common law presumption of falsity should continue to be an element of the tort of defamation.

Justification
9. The new Defamation Act should include a provision on justification equivalent to section 22 of the LSA.

Privilege

10. The new Defamation Act should continue the privilege for fair and accurate reports set out in sections 3 and 4 of the
LSA. The new Act should extend this privilege to all publishers who post their contact information (a current email
address) in a conspicuous place (one likely to come to the attention of persons accessing the report). Subsections 3(5)
and 4(2) of the LSA should be repealed.

11. The new Defamation Act should include a provision on the application of qualified privilege equivalent to section 25 of
the LSA.

Defence of Opinion

12. The new Defamation Act should provide for a defence of opinion where the defendant proves that a defamatory
publication is on a matter of public interest, is based on fact and is recognizable as opinion. The defence will be defeated
where the plaintiff establishes that the defendant acted with express malice. The Act should abolish the common law
defence of fair comment.
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13. Inapplying the new statutory defence of opinion, courts should adopt an analysis consistent with the former common
law defence of fair comment except that the common law requirement of objective honest belief should no longer be
part of the defence.

14. The new Defamation Act should contain a provision equivalent to section 23 of the LSA.
15. Section 24 of the LSA should be repealed.

Responsible Communication

16. Courts should apply the responsible communication defence broadly to apply to all public interest communications.
The criteria relevant to assessing responsible conduct will necessarily vary depending on the nature of the publisher,
the medium of communication and the circumstances of publication. These criteria are best developed by courts on a
case-by-case basis.

Final Takedown Orders

17. The new Defamation Act should provide that, where a court gives judgment for the plaintiff in an online defamation
action, the court may order any person having control over the defamatory publication to take it down or otherwise
restrict its accessibility.

Publication of Judgment
18. The new Defamation Act should provide that, where a court gives judgment for the plaintiff in a defamation action, the
court may order the defendant to publish a summary of the judgment.

Chapter IV - A New Notice Regime and Limitation of Claims

19. The new Defamation Act should provide for a new notice regime for defamation complaints in respect of all publications.
Sections 5 to 8, 9 and 20 of the LSA should be repealed. The notice regime should include the following provisions:

Complainant Obligations:

a) Notice to Publisher — A person claiming that a publication is defamatory (a complainant) shall serve a prescribed
notice of complaint on the publisher where it is reasonably possible to do so. For online publications, service may be
made by sending the notice to an intermediary platform hosting the publication.

b) Electronic Service - Service of a defamation notice by electronic means shall be effective service where there is
evidence that the defendant operates a private electronic account, accesses it regularly and has accessed it recently.
Electronic means shall include, but not be limited to, email, text messages and private messages to social media
accounts.

c) Contact Information - Intermediary platforms hosting third party content accessible in Ontario shall be required to
post their contact information for the purpose of receiving notices of complaint in a conspicuous location on their
platform.

d) Defamation Action - No defamation action in respect of a defamation complaint may be commenced by the
complainant until four weeks after the notice of complaint is served on the publisher of the alleged defamation.

e) Contents of Notice — A prescribed notice of complaint shall include a description of the allegedly defamatory
expression, the internet identifier (where applicable), the facts on which the claim is based, the resolution requested
by the complainant, the complainant’s contact information, and a statement of good faith. The prescribed form
should be written in plain language and should guide complainants in framing their complaint.
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Intermediary Platform Obligations:

f) Forwarding a Notice — An intermediary platform receiving a notice of complaint that meets the content requirements
shall make all reasonable efforts to forward the notice to the publisher of the allegedly defamatory content
expeditiously.

g) No Assessment of Merits — Intermediary platforms shall not assess the merits of a notice of complaint.

h) Administrative Fee — Intermediary platforms may charge an administrative fee to the complainant for passing on
notice in an amount to be established by regulation.

i) Retain Records — An intermediary platform receiving a notice of complaint meeting the content requirements shall
retain records of information identifying the publisher for a reasonable period of time to allow the complainant to
obtain a court order requiring the release of the information.

j) Applicable to intermediary platforms only — The notice obligation should apply to intermediary platforms hosting
third party content made available to Ontario users. Internet service providers, search engines and other intermediaries
not directly hosting user content should have no responsibility to pass on notice.

Publisher Obligations:

k) Efforts to Resolve a Complaint — A publisher who receives a notice of complaint may attempt to resolve the complaint
with a range of remedial actions appropriate to the circumstances. Remedial measures may include, but are not
limited to, a retraction, correction, apology, takedown, right of reply or flagging the content.

) Effect on Court Action - Efforts by a publisher to resolve the complaint should be taken into account in a subsequent
defamation action in mitigation of the plaintiff's damages. Where the publisher’s efforts have been reasonable in all
the circumstances, the plaintiff should be limited to recovering pecuniary loss.

m) Timing — The publisher should not be under a specific deadline to take remedial action, but timely remedial action
should be taken into account in determining what is reasonable in all the circumstances.

Single Publication Rule
20. The new Defamation Act should provide that:

a) A single cause of action for defamation exists in relation to the publication of an expression and all republications of
the expression by the same publisher.

b) The limitation period for a defamation action begins to run on the date that the plaintiff discovers or should
reasonably have discovered the first publication of the expression.

¢) A new cause of action for defamation will run in relation to republications of an expression where its manner of
publication is materially different from the manner of the first publication. In determining what is “materially different’,
the court should consider, among other factors, the prominence of the expression and the extent of the republication.

Limitation Period
21. The general two-year limitation period in the Limitations Act, 2002 should govern all defamation actions.

Chapter V - Preliminary Court Motions

Interlocutory Takedown Motions

22. a)The new Defamation Act should provide that, on motion by a plaintiff, the court in a defamation action may issue an
interlocutory takedown or de-indexing order against any person having control over a publication requiring its
removal or otherwise restricting its accessibility pending judgment in the action, where:
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i) Thereis strong prima facie evidence (1) that defamation has occurred and (2) there are no valid defences; and

ii) the harm likely to be or have been suffered by the plaintiff as a result of the publication is sufficiently serious that
the public interest in taking down the publication outweighs the public interest in the defendant’s right to free
expression.

b) In granting an interlocutory takedown order, the court should target only the specific language the court determines
to meet the test above.

¢) In the event of an interlocutory takedown motion without notice to an affected party, if the court determines that
an order is justified, it should issue the order on a temporary basis, require notice to all affected parties, and consider
the test afresh on the motion to continue the order.

d) Provision should be made for costs consequences for the plaintiff where the court dismisses an interlocutory
takedown motion.

Retention of Information

23. The new Defamation Act should provide that, on being served with notice of a motion for a Norwich order, an
intermediary platform shall retain any records of information identifying an anonymous publisher for a period of one
year to allow the plaintiff to obtain a court order requiring the release of the information.

Chapter VI - Jurisdiction, Corporations and the Court Process

Jurisdiction
24. In applying the rebuttal stage of the jurisdiction test in multi-jurisdictional defamation actions, one factor that courts
should consider is whether the publication was targeted at an Ontario audience.

Choice of Law
25. The new Defamation Act should provide that the law governing multi-jurisdictional defamation actions is the law of
the place where the most substantial harm to the plaintiff’s reputation occurred.

Corporations
26. Corporations should retain standing to sue for defamation.

Jury Trials
27. Jury trials should continue to be available in Ontario defamation actions.

28. The new Defamation Act should include a provision equivalent to section 14 of the LSA on jury verdicts.

Evidence
29. The new Defamation Act should include a provision equivalent to section 21 of the LSA on evidence of plaintiff’s
character.

Provisions to be Repealed
30. Section 10 of the LSA, on mitigation of damages for related claims, should be repealed and the common law govern.

31. Section 11 of the LSA, on consolidation of actions, should be repealed and the rules for joinder of actions in the Rules
of Civil Procedure govern.

32. Sections 12 and 13 of the LSA, on security for costs, should be repealed and the security for costs provisions of the Rules
of Civil Procedure govern.

33. Section 15 of the LSA, on indemnity agreements, should be repealed and the common law govern.

34. Section 19 of the LSA, on averments, should be repealed and the common law govern.
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Chapter VIl - New Legal Responsibilities for Intermediary Platforms

Definition of Publication

35.

36.

37.

The new Defamation Act should provide that a defamation action may only be brought against a publisher of the
expression complained of. “Publisher” should be defined to require an intentional act of communicating a specific
expression.

The new Defamation Act should provide that a publisher of a defamatory expression should not be liable for
republication of the expression by a third party unless the publisher intended the republication.

Section 2 of the LSA, the statutory deeming of publication, should be repealed.

Chapter VIII - Notice and Takedown: A Quicker, Modern Process for Online Defamation Disputes

Takedown Process

38.

The new Defamation Act should provide for a takedown obligation on intermediary platforms hosting third party
content available to users in Ontario. This takedown obligation shall operate in conjunction with the integrated notice
regime recommended above and should contain the following elements:

a) Response — A publisher who receives a notice of complaint from an intermediary platform may send a response to
the platform within two days after receipt of the complaint. A response must be written but need not be in any
particular format. Where the intermediary platform receives a response within the deadline, it shall forward the
response to the complainant (maintaining anonymity where necessary) and take no further action.

b) Anonymity - Where a publisher is anonymous, the intermediary platform shall maintain that anonymity vis a vis the
complainant.

¢) No Assessment of Merits — Intermediary platforms shall not assess the merits of a response to a complaint.

d) Takedown - Where an intermediary platform is unable to forward the complaint to the publisher or does not receive
a written response from the publisher within two days after forwarding the complaint, it shall take down the allegedly
defamatory content expeditiously.

e) Content to be Taken Down - Intermediary platforms shall only take down the specific language that is alleged to be
defamatory in the complaint.

f) Put-Back — An intermediary platform taking down content shall provide notice of the takedown to the publisher and
complainant. If a publisher requests putback, the intermediary platform shall repost the content where there is
evidence that the publisher failed to receive the notice or unintentionally missed the deadline and where it is
technologically reasonable to do so.

g) Administrative Fee — Intermediary platforms shall be entitled to charge an administrative fee to the complainant for
these services, the amount to be determined by regulation.

h) Statutory Damages - Failure by an intermediary platform to comply with its notice and takedown duties will entitle
complainants to an award of statutory damages, the amount to be determined in the discretion of the court.

i) Applicable to Intermediary Platforms only - The takedown obligation shall apply to intermediary platforms hosting
user content available in Ontario. Internet service providers, search engines and other intermediaries not directly
hosting user content shall have no responsibilities under this legislation.
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j) Information Resources — Intermediary platforms hosting user content available in Ontario shall post in a conspicuous

location plain language information resources developed by the Ontario government on making a defamation
complaint and the notice and takedown process.

k) Abuse — A person filing a notice of complaint in bad faith or without a reasonable belief that the impugned content
is defamatory shall be liable for statutory damages in an action brought by the publisher where the notice results in
takedown, the amount to be determined in the discretion of the court.

[) Court — The Ontario Superior Court of Justice shall have jurisdiction to enforce the provisions of the legislation.

Chapter IX - Online Dispute Resolution

Online Dispute Resolution
39. The Ontario government should explore the potential for an online dispute resolution (ODR) mechanism to improve
access to justice in online defamation disputes. This review should take into account the possibility that, in the future,

social media councils or other regulatory models may play a similar role to ODR in informally resolving online defamation
disputes.
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APPENDIX B - PROJECT TERMS OF REFERENCE

Issues to be Addressed

The LCO has adopted a broad approach to this project. We will re-examine many foundational principles of defamation law
and the policies on which they are based with the goal of developing a new, principled conception of defamation law that
makes sense in the internet age. The challenge for the LCO will be to balance competing principles and objectives in an
appropriate and thoughtful manner.

Background
There are two catalysts for this project:

The first catalyst is the constitutional enshrinement of freedom of expression in the Canadian Charter of Rights and Freedom:s.
Over the past decades, incremental adjustments have been made to defamation law giving increased weight to freedom
of expression. The LCO will consider whether these developments have gone far enough (or, alternatively, too far) in
protecting freedom of expression given the countervailing interest in protection of reputation.

The second catalyst is the emergence of the internet. The internet represents the future of human written communications
and is an indispensable lens through which the LCO will examine issues in this project.

Ontario courts and, indeed, courts throughout the world, have been gradually adapting defamation law principles to
contemporary circumstances. However, legislative reform in Ontario has been limited and Ontario’s Libel and Slander Act is
now significantly outdated. Ontario has the opportunity to learn from legislative and policy developments in other parts of
the world. For example, England and Wales engaged in an extensive defamation law reform process over several years that
culminated with the 2013 enactment of a new Defamation Act. Although an important advancement, the new Act in many
respects responds to local circumstances and specific problems in the existing UK law. Notably, the reform did not undertake
a re-examination of defamation law principles within their modern social and technological context. Therefore, it is clear
that there is both ample room and, indeed, a need for thoughtful, comprehensive legislative reform of Ontario defamation
law in addition to incremental advances in the common law.

Themes and Contexts
The LCO’s analysis in this project will be informed by a number of important themes and contexts.

« Social and Technological Implications of Internet: The internet represents a technological and social revolution with far-
reaching implications for human communications generally, including the use of law to regulate reputational harm.
It will be crucial in this project to have a strong understanding of how the internet and its various platforms and
programs operate, as well as their resulting impact on freedom of expression, privacy and reputation.

« Charter Values: The balance between freedom of expression and protection of reputation continues to be the core
issue underlying any reform of defamation law. This project will consider the balance between free speech and
protection of reputation and if, or how, Ontario’s defamation laws must adapt to meet changing social and cultural
norms.

« Access to Justice: In this project, the LCO will develop recommendations that promote access to justice for both plaintiffs
and defendants; the LCO will also consider dispute resolution mechanisms beyond court actions.
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« Globalization: Internet defamation has quickly become an international issue that transcends geographic and doctrinal
boundaries. At the same time, defamation law is inherently grounded in local social norms and values around freedom
of expression, reputation and privacy. Foreign developments will inform, but not determine the LCO’s analysis.

« Defamation as a Form of Internet Speech: It is important to understand defamation law in the broader context as a tool
for regulating internet content. There are numerous forms of offensive internet speech that the law attempts to
regulate in a variety of ways, including cyberbullying, hate speech, breach of privacy, online harassment, the right to
be forgotten and breach of copyright, among others.

Issues that the LCO May Address

The LCO has identified several issues and questions that may be addressed in the course of this project:
1. When is internet speech defamatory?
2. Do defamation law’s presumptions of falsity and damage remain appropriate?
3. Are hyperlinks and other secondary forms of online communications forms of publication?

4. When should internet intermediaries such as web hosts, search engines and internet service providers (ISPs) be liable
for defamatory content posted by others?

5. How should defamation law account for anonymous defamatory posts?

6. Should the law continue to distinguish between media and other internet publishers?
7. Should defamation law distinguish between types of plaintiffs?

8. Should Ontario adopt a single publication rule?

9. What are appropriate remedies for defamation actions in the internet age?

10. Is there a need to harmonize Ontario law with the law in other provinces and countries?

Issues Excluded from the Project Scope
The following issues are excluded from the scope of the project.

1. Criminal Defamation: Criminal defamation under section 300 of the Criminal Code is a matter of federal jurisdiction
and outside the mandate of the LCO.

2. Related Claims Involving Internet Speech: Generally speaking, the LCO will not address other legal claims for harm
caused by internet speech (such as the right to be forgotten and cyberbullying). However, these related claims may
be indirectly relevant to the project as part of the context in which internet defamation operates. The LCO may
examine breach of privacy claims involving disclosure or publication of information to the extent that these are
inextricably linked with defamation claims.
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APPENDIX C - CONSULTATION PAPER QUESTIONS FOR CONSIDERATION

In November 2017, the LCO released the Defamation Law in the Internet Age Consultation Paper. A list of the questions for
consideration from that paper is included here.

1. What lessons are to be learned from the law and law reform efforts of other jurisdictions on the issues in this project?
How applicable are these lessons to the Ontario context?

2. Can or should defamation law reform in Ontario differentiate between the following and, if so, how:
a) Traditional communications and internet communications,
b) Reputational harm on the internet and reputational harm offline,
c) Different forms of internet communications,
d) Traditional media publishers, bloggers/citizen journalists and other internet publishers

3. Are there new or emerging technologies or issues that the LCO should consider when analyzing the impact of the internet
on defamation? What considerations should the LCO take into account to ensure that our recommendations are likely to
remain relevant as technology changes?

4. How is our understanding of freedom of expression interests, issues or expectations different in the internet era? What, if
any, significance does this have for defamation law reform in Ontario?

5. Has our understanding of truth and falsity changed in the internet era and how should this affect defamation law reform
in Ontario?

6. Are reputational or privacy interests, issues or expectations different in the internet age? If so, what significance does this
have for defamation law reform in Ontario?

7. Would legislative reform of the test for defamatory meaning be appropriate or should this area of defamation law continue
to evolve incrementally through case law? If a new test were adopted, what elements should be part of this test?

8. Should Ontario adopt a statutory definition of “publisher” that would require an intentional act of communicating
specific words?

9. Should the statutory presumption of publication in newspapers and broadcasts be extended to some forms of internet
publication?

10. Should the multiple publication rule be replaced with a statutory single publication rule, as in the UK? If so, what
limitation period should be applicable to defamation claims?

11. Should a fault requirement be introduced into the tort of defamation in Ontario? If so, at what stage of the analysis
should fault be considered?

12.1s the presumption of falsity in defamation law still appropriate? Should the law require plaintiffs to prove falsity?

13.1s defamation law’s emphasis on the distinction between true and false communications still appropriate in the
internet age?

14. Is the presumption of harm in defamation law still appropriate?
15. Should Ontario adopt a serious harm threshold similar to that adopted in the England and Wales Defamation Act, 2013?

16. Should the common law defences for defamation be reformed or codified as has occurred in the England and Wales
Defamation Act, 2013?

17.What principles should be applied in adapting damages awards and injunctions to internet defamation?
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18. Should Ontario adopt legislation creating new remedies for defamation that more directly vindicate the reputation of a
successful plaintiff and are responsive to the nature of internet defamation?

19. Should Ontario continue to maintain the distinction between libel and slander? If so, should internet communications
be considered libel or slander?

20. Should corporations retain standing to sue for defamation in the internet age? Should they continue to be entitled to
rely on the presumption of damage and presumption of falsity?

21.What evidence is there of libel tourism or inappropriate forum-shopping occurring in Ontario?

22.Does the current common law test for assuming jurisdiction strike an appropriate balance between protection of
reputation and freedom of expression? Should Ontario adopt a statutory provision similar to s.9 of the England and
Wales Defamation Act, 2013 for multi-jurisdictional defamation actions?

23. Should the notice period in ss. 5(1) of the LSA be eliminated from Ontario law? If not, how long should the notice period
be and how long should the publisher have to respond to the notice? Should notice/retraction be made available in
relation to a broader range of publications?

24. Should the special limitation period in s. 6 of the LSA be eliminated so that all defamation claims are subject to the two
year general limitation period in Ontario’s Limitations Act?

25. What are the best options for reducing cost and complexity and promoting access to justice in defamation proceedings?

26. Is Rule 20 of the Rules of Civil Procedure an appropriate and sufficient mechanism for the preliminary hearing of issues in
defamation proceedings? Should Ontario adopt UK-style preliminary issues hearings or summary disposal measures?

27.What impact has the PPPA had on the process and outcome of defamation lawsuits in Ontario? Does the PPPA achieve
an appropriate balance between the interests of parties to defamation proceedings?

28.What is current practice on the use of juries on Ontario defamation trials? Should the right to a jury trial for defamation
actions be limited in Ontario?

29. Does the current test for obtaining a Norwich order appropriately balance anonymous free speech, privacy interests,
the value of a broad discovery process and the administration of justice? Would legislation addressing the identification
of anonymous defendants be appropriate?

30.What principles should be applied in deciding whether to grant anonymization orders to plaintiffs in defamation
proceedings in the internet age?

31.What impact does the evolution of privacy law have on defamation? Should the LCO consider statutory reform similar
to New Zealand’s Harmful Digital Communications Act?

32.What principles or factors should guide the analysis of intermediary liability and how should intermediaries be
categorized for this purpose?

33.In what circumstances, if any, should internet intermediaries bear legal responsibility for defamatory content created
by someone else?

34. Do recommendations 1 to 3 in the Laidlaw & Young LCO Issue Paper represent desirable reform in this area? Why or why
not?

35. Should Ontario adopt legislative provisions regulating the role of internet intermediaries in relation to third party
content?
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36. If so, what kind of regulatory regime is recommended:
a) Liability-based regulation such as
i. broad immunity from liability (as in s.230 of the US Communications Decency Act) or
ii. a notice and takedown regime (as in the England and Wales Defamation Act, 2013 or the EU Directive);

b) Regulation based on statutory penalty such as
i. a notice and notice regime (as in Canada’s Copyright Act) or
ii. a notice and notice plus regime (as in the Laidlaw & Young proposal).

37.In your experience how successful are online complaint processes at resolving disputes over offensive online content?
What role, if any, should online complaint processes play as an extra-judicial tool for resolving online defamation
disputes?

38. Should a statutory dispute resolution mechanism be made available for some defamation claims as an alternative to
the court process? If so, what considerations are important to its design? Should specialized rules or procedures be
developed for offensive content involving children?
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APPENDIX D - ORGANIZATIONS AND INDIVIDUALS CONTRIBUTING TO THE PROJECT

Many organizations and individuals contributed to this project. The LCO has greatly benefited from their input.

Project Advisory Committee

The project’s Advisory Committee provided crucial support and advice throughout the project. The Advisory Committee
members were:

« Dan Burnett, Owen Bird Law Corporation

« Professor Jamie Cameron, Osgoode Hall Law School

- Peter Downard, Fasken Martineau DuMoulin LLP

- Kathy English, Public Editor, The Toronto Star

« David Fewer, Samuelson-Glushko Canadian Internet Policy and Public Interest Clinic

« John Gregory, Retired General Counsel, Ministry of Attorney General

« Professor Emily Laidlaw, University of Calgary, Faculty of Law

« Brian MacLeod Rogers, BMR Law

« The Honourable Wendy Matheson, Superior Court of Justice of Ontario

» Roger McConchie, McConchie Law Corporation

- Tom McKinlay, General Counsel, Crown Law Office — Civil, Ministry of the Attorney General

« Julian Porter, Q.C., Ontario lawyer

« David Potts, Ontario lawyer

«The Honourable Paul Schabas, Superior Court of Justice of Ontario

- Professor Andrew Scott, London School of Economics

« Professor Joanne St. Lewis, University of Ottawa, Faculty of Law

« Professor Hilary Young, University of New Brunswick, Faculty of Law

LSA Wo